* ale a Department of Justice Ministere de la Justice Govern =e 
Canada Canada Publications 
= , 
CORA 
TN 
~ (RA 


< ~ 
ec 
ee Nae SS 


SENTENCING: OPINION SURVEY OF 
NON-JURIST PROFESSIONALS AND 
PRACTITIONERS 


Research 
Reports of the 


Canadian 
Sentencing 
Commission 


Direction générale de la 
recherche et du 


Research and Development 
développement 


Directorate 


By tel EST a eT ee 
Policy, Programs and Research C d Direction de la politique, des 
Breach and a programmes et de la recherche 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/39102721100047 


{7 


SENTENCING: OPINION SURVEY OF 
NON-JURIST PROFESSIONALS AND PRACTITIONERS 


Samir Rizkalla, Sylvie Bellot and Anne Morissette 
Research and Consulting Group on Criminology and Administration of Justice 
1988 


This report was written for the Canadian Sentencing Commission. 
The views expressed here are solely those of the authors and do 
not necessarily represent the views or policies of the Canadian 
Sentencing Commission or the Department of Justice Canada. 


Published by authority of the Minister of Justice and 
Attorney General of Canada 


For additional copies, please write or call 
Communications and Public Affairs 
Department of Justice Canada 

Ottawa, Ontario 

KIA 0H8 

(613) 957-4222 

Catalogue No. J23-3/9-1988E 


ISBN 0-662-15871-7 
ISSN 0836-1797 


Egalement disponible en francais 


© Minister of Supply and Services Canada 1988 


Printed in Canada 


JUS-P-445 


ACKNOWLEDGEMENTS 


We wish to thank all those whose support and 


contributions enabled us to complete this study. 


We especially thank: 


= Mr. Jean-Claude Perron, Deputy, Commissioner, 
Correctional Service of Canada, 
- Mr. Réal Bisson, Director General, Detention 


Branch, Quebec, 


- and Mr. Normand Carrier, Director General, 


Probation Branch, Quebec, 


as well as those who collaborated with them and facilitated 
our task, especially in the definition of the sample and 


access to respondents. 


We would also like to thank Mr. Jean-Paul Brodeur 
for his valuable advice and Lise Clément who so graciously 


typed the text and willingly made the changes we requested. 


The Team. 


PART ONE: 


gS Ea 


TABLE OF CONTENTS 


ORGANIZATION OF RESEARCH WORK..... 


Issues and Concerns..... STeGels oevel aero yoeerees 


PAC OCOM OY attests 2 So yowols wiles atinietals a eet oes 


A. 


PART TWO: 


III - 


The 


A. 


Infomnatbion Gathering.-s dence rae 
lee -ThesOuest) Onnal ren cca. eres 
2e—@ “Les nt ery Newirientetoresis cere eis eee 
Selection of Participants <t.. .-e 
dee SAM VLG Pl Ate ts ve ete eaeae tal chon deaonenee: 
a.) Selection of Samples < ceteloetereee 


3a = Description of «Sample alr weeks 


e e eeee0eere 
e886 eoenreee 
eeeeeeeee e@ 


Treatment of Information and Analysis of Results. 


Comments on the Methodology... .7- 


SEN TENGINGc eteteve cltstere toleleneteneronemciele  cicmenens 


PHESSN GSE CUED ON gi<).0,cnereelene oh oneiel aaiehe 
Provisions of the Criminal Code... 
1. Maximum PenaltieS.........-ee. 
2. Minimum Penalties. ....-.c.2e«s 
Pre-Sentence Steps and Procedures. 
2.»  Pre-—Trial. POLLO 6: << sc c/s elstslciele'e 
2. Plea Bargaining...-..--.-2--e2e-- 
3. Pre-Sentence Report...-ce.seee 
Sentences ImMpOSEG.. e+ eer eee ce cee 
1. Severity of Sentences......... 


2. Disparity of Sentences.......- 


41 


42 


IV 


PART THREE: 


vI 


Reform PropoSalS..-..crceserrereeercecs 


A. 


Provisions of the Criminal Code... 
1. Maximum PenaltieS..e-ceree-rees 
2. Minimum Penaltie€S..-.cercereess 
Pre-Sentence Steps and Procedures. 
1. Pre-Trial Period. ..ccererceees 
2. Plea Bargaining. ..ce.csesseeee 


S| ° Pre-Sentence Report aeeee8 628 & © © 


Approaches to Sentencing. ..-.sescceccccccce 


1. Factors to be Considered in the Determination 
Ore the SEntCNCC's. « cleseteiclenete elallc cle otele letelchels elelehetcnare 


Za Gir GeTPne'S/ eal seforsy an ehelotene shots satedotecchedcie¥e ie cickonewere 


3. Approaches to Sentencing...... 


PY PES JOP SN LENCO sievaja-s)s ssh atnae °° 


Imprisonment and its Alternatives..... 


7A 


B. 


BMS peat UMM ct alco Silay oe: oe a) ane: ov aku cox euegetees Taree 
PUubpOSES OF .Sentencirigi.iste-slels.«*ers vane 
Alternatives to Imprisonment...... 
Lie mi PAM ANTE AGO Sat wy ctch wish siec eras duces Sh lave seee 


Zia DisadvanGagesh.iieeckck axe. 


ee@eeoeerteeeteeeoeee7ee 


eeesee3e#ees 


Exceptional BOENCONGCES sia w.cie, opclardeen ome he nes ee 


A. 


B. 


Penalty Provided for First-Degree Murder... 


Indeterminate BCU LEN COims 'scishane . dear ateracsc cee 


e ce 
e ee 
e ee 
° ee 
e ee 
e ee 
eevee 


eeeee 


47. 


50 
50 
50 
a 
58 
58 
Sie) 
60 


62 


62 
65 


67 


Ce 


74 
74 
78 
84 
84 
87 
92 
92 
97 


PART FOUR: POST-JUDICIAL PROCESSES AND THEIR APPLICATION. 


ViIG-aeVarmats On Of JPost—JIudicral §Processes?.20. Sets. tee... 


A. Escorted and Unescorted Temporary Absences....... 


Be LAG OW Clay: Stk SS pos (ocean ythe Seeker teeta. Std eee ee 


C. Statutory Remission and Mandatory Supervision. 
ieeocatutory REMESSLON sis cts «sis cls Sheler eter sr omeetnerer 

Meer Mand at Oy; LSUDEIEV TSH OF: Mls ses Sie tor eh laden clel ee state ec 

VUE Powenswand= Duties of the’ Practitioners... .2.e.see 
PVR POUL VOM sreie levels a \eieehs'eisteleiie o/s ies oi sisicue stelesereiomrer terete 

ise Duties! of ProbationmOsErveersitee sets aleiectete ae 

Zier eOwersfoTiProbarionnOLE1 Ger sity wietetekatevelereeler 

Bete ALOLCis ete telecieie osis s ctaloteatels etets. 0 wielsicts o/c levetetal otetetel s/s 


1. Duties of Case Management Officers 
KCommanrasey ) ee Syortuets oe RU ecist wee otlereils, otates et etehaneee 


2. Powers of Case Management Officers 
CCOMMUT MEY) tort d Oe elle tatele clvtelers ofcit. shetelereteteve os temc« « 


on 1DYSVeXe} pea ey GLA SRS By Ak G PECRS Se ee Hee EC ae 


Ia Duties Of@Practit£ioners in Custodial 
J aksh oil4 Ab eah eh oko ees Aah Ser RAL ut are ae Ee Pe 


2. Powers of Practitioners in Custodial 
IMS EAN EO KESLOINS « eeeeeecseeeseesesteeeeeeeeeseee#eee#ee#e#eesekeee 
SUMMARY AND CONCLUSIONS. eentee*eeseeesc@eee2eese#eeeesesseeseesnroesveseeereset & & & @ 


BEB IWVROG RAE HYcerre tcnctetoverel sls cheleiclelercielelclsle 0: e slele se ee: e! 6616s 0 661s 6 els.6 6 


AE PENDENCE Siepencteletsioterotchienstelcneneiore elerelteicislehcleielerelelc cvelelele clelsclelclclelste 


Lad 


101 


£02 
2O2 
106 
eL2 
A 
114 
122 
P22 
i222 
124 


29, 


29 


130 


235 


135 


137 


143 


155 


bem 


iv 


LIST OF TABLES 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 
Table 
Table 


Table 


Table 


Table 


Table 


Table 


Table 


16 


Ly 


18 


19 


i f non-jurist 
Estimated geographic distribution ° 
practitioners in the criminal justice system in Quebec 


Interview sampling plan 
Questionnaire sampling plan | 14 


Distribution of questionnaires sent to non-jurist 
practitioners by area of activity and office or 
institution 


Distribution of non-jurist practitioners interviewed 
by area of activity 18 


Characteristics of the sample 19 


Correlation between maximum penalties and specific ; 
criteria of proportionality 28 


Imposition of maximum penalties by the courts 28 


Deterrent value of maximum penalties given that they 2 
are rarely imposed 


Belief that there are very different serious offences 


that carry identical maximum penalties 29 
Perception of plea bargaining as a common practice 3 
Attitude toward plea bargaining 3 
Consideration of the pre-sentence report by judges 40 
Perceived severity of sentences generally imposed 42 


in Quebec and Canada 


Perceived variations in sentences imposed in Quebec 
for similar offences 


Factors likely to explain variations in sentences 
imposed in Quebec (all respondents) 4 


Factors likely to explain variations in sentences 
imposed in Quebec (respondents who expressed an opinion) 4 


Contemplated changes to maximum penalties or 


Criteria that should be 


considered in the im osition 
of maximum penalties (re : 


spondents who expressed an opinion) 5 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 
Table 


Table 


Table 


Table 


20 


pal 


22 


23 


25 


26 


oa) 


28 


29 


30 
31 


32 


33 


34 
85 


36 


37 


38 


~ Criteria that should be considered in the imposition 
of maximum penalties (all respondents) 


Limitation of judicial discretion through minimum 
penalties 


Advisability of providing minimum penalties 
Authority that should take into consideration the time 
spent in preventive detention in determining the exact 


length of the sentence to be served 


Mandatory pre-sentence report whenever the Crown seeks 
a sentence of imprisonment 


Inclusion in the pre-sentence report of elements relating 
to the victim's opinion about the sentence 


Factors to be considered in reaching a decision on 
a sentence (respondents who expressed an opinion) 


Factors to be considered in reaching a decision on 
a sentence (all respondents) 


Need to establish guidelines to provide a framework 
for sentencing 


Guideline models 
Guideline models 


Advisability of taking available prison space into 
consideration in the determination of the sentence 


Frequency of imposition of sentences of imprisonment 
in Quebec 


Perceived purposes of the sentence of imprisonment 
Position regarding alternatives to imprisonment 


Position regarding increasing the number of alternatives 
to imprisonment 


Changes considered to the minimum term of imprisonment 
to be served by inmates convicted of first-degree murder 
before eligibility for parole 


Types of reduction considered to the minimum term of 
imprisonment to be served by inmates convicted of 
first-degree murder 


54 


Sof 


58 


oul! 


61 


63 


64 


70 


ce! 


U2 


ha. 


vey 


igo) 


oY 


om 


25 


96 


Table 


Table 
Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


5 ash 


39 -Appropriateness of indeterminate sentences for 


40 
41 


42 


43 


44 


45 


46 


47 


48 


49 


50 


Sil 


es 


53 


54 


habitual criminals considered dangerous 
Position regarding unescorted temporary absences 
Position regarding escorted temporary absences 


Responsibility of post-judicial authorities for 
increasing disparities 


Position regarding eligibility for parole after serving 
one third of the sentence (all practitioners) 


Position regarding eligibility for parole after serving 
one third of the sentence (probation officers) 


Position regarding eligibility for parole after serving 
one third of the sentence (case management officers - 
community) 


Position regarding eligibility for parole after serving 
one third of the sentence (federal and provincial detention) 


Position regarding the mandatory supervision process 
by area of activity 


Position regarding release under mandatory supervision 
after serving two thirds of the sentence (federal and 
provincial detention) 


Position regarding release under mandatory supervision 


100 
LOS 


105 


109 


HIBS 


LEO 


pean 


Lig 


115 


tly 


after serving two thirds of the sentence (all practitioners) 118 


Position regarding release under mandatory supervision 
after serving two thirds of the sentence (case management 
officers - community) 


Position regarding release under mandatory supervision 
after serving two thirds of the sentence (probation 
officers) 


Position regarding absolute release (without supervision) 
following remission for good behaviour (all respondents) 


Position regarding absolute release (without supervision) 
following remission for good behaviour (practitioners in 
custodial institutions) 


Position regarding absolute release (without supervision) 
following remission for good behaviour (probation officers) 


Lis 


Ara) 


LES 


£20 


220 


Table 


Table 
Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


ae) 


56 
7 


58 


59 


60 


61 


62 


63 


64 


65 


66 


67 


68 


69 


70 


niga kad 


~Position regarding absolute release (without supervision) 
following remission for good behaviour (case management 
officers - community) 


Most important function of post-judicial practitioners 
Most important function of probation officers 


Perceived usefulness and realism of conditions of 
probation and parole (probation officers) 


Perceived freedom of action of probation officers 


Most important function of case management officers 
(community) 


Perceived freedom of action of case management officers 
(community) 


Perceived usefulness and realism of conditions of 
probation and parole (case management officers - 
community) 


Most important function of practitioners in custodial 
institutions 


Perceived freedom of action of practitioners in 
custodial institutions 


Perceived usefulness and realism of conditions of 
probation and parole (practitioners in custodial 
institutions) 


Position regarding increasing the powers of post- 
sua Clale practitioners 


Perceived usefulness and realism of conditions of 
probation and parole 


Perception of conditions of parole and/or probation 


Perception of workload of practitioners who supervise 
conditionally released inmates 


Perceived freedom of action of post-judicial practi- 
tioners 


ARES) 


134 


138 


132 


139 


140 


140 
141 


142 


142 


Table 


Table 
Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


Table 


vi 


39 .Appropriateness of indeterminate sentences for 


40 


46 


47 


48 


49 


50 


od 


52 


ore) 


54 


habitual criminals considered dangerous 
Position regarding unescorted temporary absences 
Position regarding escorted temporary absences 


Responsibility of post-judicial authorities for 
increasing disparities 


Position regarding eligibility for parole after serving 
one third of the sentence (all practitioners) 


Position regarding eligibility for parole after serving 
one third of the sentence (probation officers) 


Position regarding eligibility for parole after serving 
one third of the sentence (case management officers - 
community) 


Position regarding eligibility for parole after serving 
one third of the sentence (federal and provincial detention) 


Position regarding the mandatory supervision process 
by area of activity 


Position regarding release under mandatory supervision 
after serving two thirds of the sentence (federal and 
provincial detention) 


Position regarding release under mandatory supervision 


110 


110 


119 


Lit 


ES 


114 


after serving two thirds of the sentence (all practitioners) 118 


Position regarding release under mandatory supervision 
after serving two thirds of the sentence (case management 
officers - community) 


Position regarding release under mandatory supervision 
after serving two thirds of the sentence (probation 
officers) 


Position regarding absolute release (without supervision) 
following remission for good behaviour (all respondents) 


Position regarding absolute release (without supervision) 
following remission for good behaviour (practitioners in 
custodial institutions) 


Position regarding absolute release (without supervision) 
following remission for good behaviour (probation officers) 


118 


Tg 


LTS 


120 


120 


vil 


Table 55 +-Position regarding absolute release (without supervision) 
following remission for good behaviour (case management 


officers - community) 121 
Table 56 Most important function of post-judicial practitioners E26 
Table 57 Most important function of probation officers Legh 


Table 58 Perceived usefulness and realism of conditions of 
probation and parole (probation officers) 27 


Table 59 Perceived freedom of action of probation officers 3 


Table 60 Most important function of case management officers 
(community) 133 


Table 61 Perceived freedom of action of case management officers 
(community) 133 


Table 62 Perceived usefulness and realism of conditions of 
probation and parole (case management officers - 


community) 134 
Table 63 Most important function of practitioners in custodial 

institutions 138 
Table 64 Perceived freedom of action of practitioners in 

custodial institutions 139 
Table 65 Perceived usefulness and realism of conditions of 

probation and parole (practitioners in custodial 

institutions) 139 
Table 66 Position regarding increasing the powers of post- 

judicial practitioners 140 
Table 67 Perceived usefulness and realism of conditions of 

probation and parole 140 
Table 68 Perception of conditions of parole and/or probation 141 
Table 69 Perception of workload of practitioners who supervise ae 


conditionally released inmates 


Table 70 Perceived freedom of action of post-judicial practi- 
tioners 142 


, eT) eae .or. as <& 
ease; 9s. ares 


v e 
—_ 
— ten a ~ e On “ 
ve 
as bof . Ge 
, > ; bE 
° - 
rs 7 , 
| eet a oe " 
- " = > 7 | - . 
o* 
7 = p a 4 “ me 
= 
r a 
é 
re 
r a Pow’, ar 
r ‘ 
a 7 
a 
7 & a ¥ 
>) a ed 
' 
Fue 5 ee Ms 
4; 
e r 
; 
ss ug s 


= POL > 7 Pm 1) GA. eau i pi, as 


UES 6 


PART ONE 


ORGANIZATION OF RESEARCH WORK 


I - ISSUES AND CONCERNS | 


The Canadian Sentencing Commission has undertaken an extensive 
consultation of workers in the field of criminal justice for 


the purpose of determining their views on various issues included 


in its mandate. 


These issues include, among others, the severity of sentences, 

the advisability of prescribing maximum and minimum sentences 

in the Criminal Code, common practice regarding the imposition 

and administration of these sentences, the usefulness or necessity 
of developing guidelines for the exercise of judicial discretion 
in sentencing, imprisonment and its alternatives, post-judicial 


processes, etc. 


Of the groups targeted by the Commission, this study is aimed 
specifically at non-jurist professionals and practitioners same 
criminologists, social workers, psychologists, psycho-educators 
and other workers in the areas of probation, parole, detention, 


as well as community and social services for adult offenders. 


The objectives of this study are as follows: 


1.- To identify and determine the types of non-jurist practitioners 
in the criminal justice system; 
2.- To consult a selected sample of these Practitioners on a 


variety of issues as mentioned above; 


To gather information from these practitioners on their 
perceived role and influence in the administration of 
justice; and 

From their comments, to determine their views on various 
reforms needed in legislation and in the administration 


OLN IUStTTCe < 


II - METHODOLOGY 


A. Information Gathering 


Given the initial objectives of this study, a combination of 

two information gathering techniques was required, one quanti- 
tative and one qualitative. Indeed, considering the complexity 
of the issues dealt with, a single approach would not have per- 
mitted a comprehensive study: strictly quantitative results 
would carry the risk of being too static, while strictly quali- 
tative information would preclude any generalization. We there- 
fore opted for two complementary techniques, namely an objective 
questionnaire and an interview. These tools are described 


briefly in the following paragraphs. 


1. The Questionnaire 


The questionnaire shown in Appendix 1 was developed to meet the 
needs of the Canadian Sentencing Commission. It was designed 
following a brief review of the literature and an analysis of 
other questionnaires developed for or by the Commission in the 
course of previous consultations. Although the themes used in 
this new questionnaire do not differ significantly from areas 
investigated in other studies conducted for the Commission, they 


had to be adapted to the special characteristics of our target 


group. 


1.1 Questionnaire Themes 


After consultation with the Commission, the following areas of 
investigation were selected: 

- the severity of sentences 

- maximum penalties 

- minimum penalties 

- disparity of sentences 

- guidelines 

- plea bargaining 

- preventive detention 

- imprisonment and its alternatives 


- post-judicial processes. 


Also, one section in the questionnaire was reserved for questions 
of a general nature such as: sex, age, education, area of activity 


and years of professional experience. 


Each of the themes listed above was composed mostly of closed 
multiple-choice questions. However, when a question was too 
complex or when it was impossible to provide an exhaustive choice 
of answers, the question was left open, i.e. with no predetermined 


choice of answers. 


1.2 Administration of the Questionnaire 


We opted for the method of self-administration of questionnaires 
sent by mail. The questionnaire was pretested in Montreal; this 
allowed us to make refinements to ensure that the questions were 


clear, simple and in the right order. 


Once the sample was established, the questionnaires were forwarded 
to various services throughout Quebec. Each was accompanied by 
two letters, a letter of accreditation from the Commission and 

a letter from the research team explaining the study, deadlines 
and other relevant information. A reminder was sent three weeks 


later. 
26 Whe ainterview 


While the answers to the questionnaire provided valuable informa- 
tion on the prevalence of certain Opinions and positions, the 
interviews, for their part, allowed the respondents to better 
explain and support their opinions and positions. For the research 
team, the additional information obtained through this approach 


provided important insight for the interpretation of the quantitative 


data. 


2.1 Interview Guide 


In this perspective of complementarity, the same themes were used in 
the interviews as in the questionnaire. The questions were of a 
general nature, less rigid, allowing for elaboration and detailed 


comments. 


Respondents were encouraged to comment on all aspects of the 
themes of study. The interview guide merely served to steer 


the discussions and ensure that all questions were asked. 


2.2 The Interview 


A pretest carried out in Montreal enabled us to refine 
the guide: to ensure simplicity of language used, accessibility 
and comprehension of the questions asked and themes suggested, 


and uniformity of their interpretation. 


All interviews were conducted at the respondents' workplace 
between January 20 and February 28, 1986. All were carried out 
on an individual basis and lasted between one hour and two and 


a half hours. 


Each interview began with the presentation of a letter of accredi- 
tation from the Canadian Sentencing Commission and a brief state- 


ment of the objectives of the study. Respondents were assured 


of the confidentiality of their comments and were advised that 
they were entirely free to refuse comment on any subject deemed to be 
of a delicate nature. It should be noted that no one refused 


to answer any of our questions. 


At the end of the interviews, the respondents were asked to 
complete a very brief personal information form requesting age, 


education, professional experience, etc. 


B. Selection of Participants 


The sampling technique used to successfully conduct this study 
comprised two facets: planning and selection of the sample. 
The sample will be described following a brief explanation of 


the two facets. 


ia Sampling» Pian 


Since the purpose of the study was to determine the views of 
non-jurist practitioners in the criminal justice system in Quebec, 


we selected four main areas Of activity: 


- the Probation Service, which comes under the Quebec 
Ministry of Justice, 

- custodial facilities administered by the provincial 
government, 

- federal penitentiaries, and 

- the Parole Service attached to the Correctional 


Service of Canada. 


To these, we added a fifth category which includes other areas of 
activity such as halfway houses, the servicethat administers the 
Fine Option Program, the Quebec Association of Social Rehabilita- 


tion Agencies, the Pinel Institute, etc. 


10 


Moreover, once we opted to use a questionnaire and an interview 
to gather information, we decided to send approximately 250 
questionnaires to the various regions of Quebec and carry out 


approximately 45 interviews in Montreal and Quebec Cry. 


In order to obtain a sample as representative as possible of 
non-jurist practitioners in Quebec, the sampling plan was developed 
from an estimation of their geographic distribution in the various 
areas of activity (see Table 1). Thus, the planned number of 
interviews in Montreal and Quebec City in the various areas of 
activity was determined in function of the estimated total number 
of non-jurist practitioners in these two regions and the set 

number of interviews, i.e. 45 (see Table 2). The same procedure 


was used for the questionnaire sampling plan (see Table 3). 


ey 


Table 1 


Estimated Geographic Distribution of Non-Jurist Practitioners 


in the Criminal Justice System in Quebec* 


———————————————————————— COD are 


Area of Montreal Quebec Other Roan 
ACEIVity Region Region Regions Province of Quebec 
ee a ee ee ee NS eee eee 
Probation 55 20 85 160 
Provincial 

detention 5 35 40 
Penitentiaries 15 96 EE 

Parole 55 20 BS) 130 

Other 10 10 20 

OTA I): 140 40 281 451 


* These figures are approximate. They were supplied by the Direction 
générale des 6établissements de détention du Québec, the Direction 
générale de la probation du Québec and the Correctional Service of 


Canada. 
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Table 2 


Interview Sampling Plan 


nn nena 


Area of Estimated % Planned 
Activity Number of of Total Number of 
Practitioners Interviews 


Probation: 
Montreal ao 30% 13, 


Quebec 20 11% 5 


Provincial Detention: 


Montreal Ey 3% 2 


Penitentiaries: 


Montreal 15 8% 4 
Parole: 

Montreal 55 30% 18s 

Quebec 20 11% 5 
Other: 

Montreal 10 6% 3 
ese TT eee 
TOTAL 180 100% 45 


Table 3 


Questionnaire Sampling Plan 


Area of Estimated % Planned 
Activity Number of Of Total Number of 
Practitioners Questionnaires 


to be Sent 


Probation: 

Regions other than 

Montreal and Quebec 85 30% 75 
Provincial Detention: 

Regions other than 

Montreal 35 12% 30 
Penitentiaries: 


Regions other than 


Montreal 96 34% 85 
Parole: 

Regions other than 

Montreal and Quebec 55 20% 50 
Other: 10 4% 10 


TOTAL Paes 100% 250 
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2. Selection of Sample 


2.1 For the Questionnaire 


The selection procedure for the questionnaire was roughly Similar 


to that for the interviews. Directors of local offices and wardens 


of institutions were first contacted by telephone at which time the 
purpose of the study and the questionnaire were explained to them. 
The directors and wardens were asked to cooperate by 

distributing a number of questionnaires to their officers. 
Cooperation was excellent; no one refused to cooperate. Not only 
was the sampling plan adhered to but the number of questionnaires 
sent slightly exceeded the initial number planned. Thus, 263 
non-jurist practitioners were reached in various services through- 


out the province of Quebec (see Table 4). 


The success rate associated with this type of survey is generally 
around 35%. We obtained a response rate of 53.2%, which clearly 
exceeded our expectations. This result can only be explained by 
genuine interest in our research, especially in view of the fact 

that we were unable to send a reminder to everyone due to lack of 
time (135 people, or 51.3% of the sample, did not receive a reminder) . 
Our sample of 140 completed questionnaires therefore breaks down 

as follows: 56 in probation, 12 in provincial detention, 25 in 


penitentiaries, 39 in parole and 8 in the "other" category. 


Table 4 
Distribution of Questionnaires Sent to Non-Jurist Practitioners 


by Area of Activity and Office or Institution 


Area of Planned Number of Actual Number of 
Activity Questionnaires to be Sent Questionnaires Sent 


Probation 


Baie-Comeau 
Sept-Iles 

Rimouski 

Chandler 

Chicoutimi 
St-Joseph de Beauce 
Drummondville 
Arthabaska 
Sherbrooke 
Trois-Riviéres 
Joliette 
Saint-—Jéréme 
Valleyfield 

Granby 

Longueuil 
St-Hyacinthe 

Sorel 

Hull u 
Montreal 

Rouyn-Noranda 


H 


NNO OWBNWUWHRUDN NUDE WHE 


Provincial Detention 


Detention Centre of Quebec 
Prevention Centre of Montreal 
Tanguay 

Saint-Jéréme 

Waterloo 

Amos 

Sorel 

Hull 

Roberval 

Valleyfield 

St-Hyacinthe 

Cowansville 


PRRPRPRPHErPWn pUO 
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Table 4 (cont'd) 


Planned Number of Actual Number of 


Area of : ; 
Activity Questionnaires to be Sent Questionnaires Sent 
Soe eee ee ee eS eee 
Penitentiaries 
Archambault i 
Ste-Anne-des-Plaines 6 
Regional Reception Centre 6 
La Macaza 6 
Drummondville 6 
Cowansville iE? 
Leclerc ibal 
Laval LZ 
Ceeee. 7 
Total: 85 78 
Parole 
Décarie (Montreal) 8 
Longueuil 8 
Chicoutimi 2 
Granby 5 
Rimouski 2 
Trois-Riviéres 6 
L'Annonciation 3 
Hull 5 
Laurentides 5 
Rouyn-Noranda 2 
Ste-Thérése 5 
Total: 50 53 
Other 
Halfway Houses 6 
Fine Option Program 5 
Philippe Pinel Institute 5 
Total: wi 
Ee eee WOO Re. ole SS Ta ghee Lele Ae ll 
TOTAL: 
250 263 


ey 


2.2 For the Interviews 


The interviewees were selected as follows: First, we contacted 

by telephone the local service directors (local directors of 

the probation and parole offices, assistant wardens - socialization 
in penitentiaries, and assistant wardens - programs in provincial 
custodial facilities) to state the purpose of our research, the 
nature and length of the interview so that they may discuss this 
with their officers and later advise the names of those interested 
in meeting with us. This method proved to be very effective and 
enabled us to eventually meet with 41 people, 34 in the Montreal 
region and 7 in Quebec City. Table 5 gives an idea of the distri- 
bution of practitioners in the various areas of activity and shows 


that the sampling plan was generally well adhered to. 


3. Description of Sample 


The information for this study was therefore gathered from 181 
non-jurists working in various areas of the criminal justice 
system for adult offenders. Thus, nearly 40% of them (see Table 6) 
worked for the probation service of the Quebec Ministry of Justice, 
30% or so in parole offices, 16.6% in penitentiaries, and 8.3% in 
detention centres administered by the provincial government. 

A last group representing 6.6% of our sample worked in halfway 
houses, at the Philippe Pinel Institute, in the Fine Option Program 


and at the Quebec Association of Social Rehabilitation Agencies. 
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Table 5 


Distribution of Non-Jurist Practitioners 


Interviewed by Area of Activity 


a 


Area of Planned Number Actual Number 
Activity of Interviews of Interviews 


eS 


Probation 
Montreal 1S Lh 
Quebec 5 4 


Provincial Detention 


Montreal D 3 
Penitentiaries 

Montreal 4 5 
Parole 

Montreal ee) ll 

Quebec 5 3 
Other 

Montreal 3 n 


TOTAL: As Ie 


1S) 


Table 6 


Characteristics of the Sample 


6.1 (Sex 
Male 106 
Female tei: 
163 
No response els 
Totals asa 
6.3 Education 
Criminology 97 
Social work a3 
Psychology 14 
Law al 
Other 16 


Criminology and other__ 10 


161 
No response m2 
Totaly: 181 
6.5 Area of Activity 
Probation vink 


Provincial detention ih) 


Penitentiaries 30 
Parole 53 
Other 4 
Mo tales IbS3L 


39.2% 
8.3% 
16.6% 


29.3% 


6.2 Age 

25 yrs and under 
26 eco o LYS 

36 stor 4S yrs 


46 yrs and over 


No response 


Total: 


6.4 Experience 
Less than 1 year 
i tos. years 


More than 3 years 


No response 
Total : 


6.6 Function 
Officer 
Director/warden 


Other 


No response 


Totals 


144 


6.2% 
14.9% 


78.9% 
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Moreover,-one of the respondents was a consultant, 14 were local 
directors and 144, or the great majority (85.2%) were clinical 
officers or resource persons, i.e. either probation officers 
(Probation Service), welfare workers (provincial detention), 
case management officers - institutions (penitentiaries), or 


case management officers - community (parole). 


As far as other more general characteristics are concerned, such 
as sex, age, education and experience, we should mention that we 
do not have this information for everyone; 11% of the respondents 


did not supply this information. 


Based on available information, it appears that two thirds were 
men; women represented 35% of the sample. Moreover, more than 
half of the respondents (56.9%) were 26 to 35 years of age and 
nearly one third were aged 36 to 45. Only a minority were 


46 and over or 25 and under, i.e. 8.1% and 4.4% respectively. 


With respect to education, nearly two thirds had a degree in 
criminology, 14.3% in social work, and 8.7% in psychology. The 
“other™ category, which represented 9.9% of the respondents, 


referred to other disciplines such as sociology, anthropology, 


psycho-education, psychotherapy as well as Philosophy, theology, 


education, guidance counselling, social animation, and even 


physical education. 
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With respect to experience in the area of adult delinquency, 
nearly three quarters of the sample had more than 3 years of 
experience, 14.9% had 1 to 3 years, and 6.2% had less than one 


year. 
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Cc. Treatment of Information and Analysis of Results 


Most of the information gathered by means of the questionnaire 
was coded and processed by computer using S.P.S.S. software 
(Statistical Package for the Social Sciences). Answers to open 
questions were compiled according to the themes of study so as 
to bring out the most frequently expressed opinions and views 


while retaining more specific views. 


The analytical plan was developed from the compilation 
of two types of data; the analysis per se was based on both 


quantitative and qualitative data. 


2s 


D. Comments on the Methodology 


Consistent with the heterogeneous character of our sample, 

we found varying degrees of familiarity with some of the themes 
investigated in both the questionnaire and the interviews. 

For example, probation officers had a very vague knowledge of 
certain post-judicial processes such as mandatory supervision 

and the federal administration of parole. Similarly, case 
management officers (institutions) and case management officers 
(community) were sometimes hesitant to comment on the real impact 
of the pre-sentence report and on conditions of probation generally 


prescribed in Quebec. 


We should also comment on the representativeness of the sample. 
Case management officers - institutions (penitentiaries) are 
underrepresented probably due to the fact that a reminder was not 
sent to them. Because of intangible factors, the questionnaires 
for this category of practitioners were sent only in mid-February. 
The final sample therefore does not fully agree with the sampling 


plan. 
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PART TWO: SENTENCING 


Pil se LHe PRESENTS. TUATION 


This part will present the views of non-jurist practitioners 
regarding the provisions of the Criminal Code on sentencing, 
pre-sentence steps and procedures like plea bargaining, and 


the sentences usually imposed by courts in Quebec. 


A. Provisions of the Criminal Code 


In Canada, the courts enjoy wide discretion in matters of 
sentencing. Nevertheless, the Criminal Code prescribes maximum 
penalties and sometimes minimum penalties for individual offences 


when an accused is found guilty. 


1. Maximum Penalties 


Although the majority of the non-jurists interviewed were not 
very familiar with the notion of maximum penalty, they agree that 
maximum penalties provide an indication of the gravity of the 


offence. One of them said: 


“,.-They give an idea of the seriousness 
attributed to the offence by the legislator 
(Qe. )ieiltseans indicator of “relative ‘serious-~ 


Dess a ewa (5) 


However, opinions were very divided on whether maximum penalties 
are based on specific criteria of proportionality. In fact, 


slightly more than half of the respondents who expressed an 
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opinion (57.4%) believe that this is rarely or never the case 


and attribute it to the obsolete character of the statutes. 


Accordingly, one of them said: 


"...I have never understood on which 
criteria these penalties are based. 
The problem is aging legislation. 
These laws were passed in 18.., they 
are relics (... jeff don {ticee any 


continuity there..." (32) 


Another explained: 


",..The penalties are attached to values 
(...) We have to adapt the laws to the 
values of society..." (05) 


The case of breaking and entering a dwelling house is particularly 
explicit. Indeed, the maximum penalty provided by the Criminal 
Code for this offence is imprisonment for life; this was deemed 


disproportionate by many respondents. 


Another group representing 4.1% of the respondents went so far as 
to say that maximum penalties are never based on specific criteria 
of proportionality. They believe that these penalties are simply 


unrealistic and totally theoretical. 


At the other end of the spectrum, nearly 40% of the respondents 
(39.3%) believe that maximum penalties often correspond to certain 


criteria of proportionality without, however, indicating which 
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ones. (See Table 7) 


While our respondents were relatively divided on the issue of 
criteria of proportionality, almost all (94.9%) agree that 
maximum penalties are rarely, indeed never, imposed by the 
courts, except in the case of exemplary sentences (see Table 8). 
This de facto situation affects the deterrent value of maximum 
penalties; 82.7% of the respondents believe that it is greatly 
diminished and even nonexistent (see Table 9). The majority of 
the respondents explained that, for offenders, the deterrent is the 
actual sentence, not the maximum penalty which is rarely imposed 
and remains a vague and theoretical notion removed from reality. 
The following comments reflect well the general view held by 


the respondents on this issue: 


“,...When a guy decides to commit an offence, 
he doesn't give any thought to the maximum 
penalty. He only sees the possible benefits 
he might derive from the offence..." (40) 


",...They have no deterrent value. Perhaps 
for the socially adjusted, but not for 
offenders..." (05) 


“..-The fact that a person goes before 

a court and receives a sentence is a deterrent 

in my opinion. Whatever the sentence. For 

the general public, the deterrent is more the 
possibility of receiving a sentence. For 
offenders, the sentence received is the deterrent 
and not the maximum penalty..." (04) 


Moreover, the majority of the interviewees acknowledged that 


the public in general is unaware of the existence of maximum 
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Table 7 


Correlation Between Maximum Penalties 


and Specific Criteria of Proportionality 


anne emcee 


All Respondents Who 
Respondents Expressed an Opinion 
a 
N % N % 
Very often 4 PINS) 4 cys 
Often 48 S43 48 Soe 
Rarely 65 46.4 65 5323 
Never i) 32.6 5 4.1 
Don't know ah) Aes) a -- 
——————————————————————————————————— 
Total: 140 TOO 22 100.0 
Table 8 


Imposition of Maximum Penalties by the Courts 


Ala Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Very often 1 0.7 af On 
Often 6 4.3 6 4.4 
Rarely 719 85.0 114 86.9 
Never a 7«9 ud 8.0 
Don't know 3 Deak ae ae 


Total: "140 T0030 shy LOGO 


Zo 


Table 9 


Deterrent Value of Maximum Penalties 


Given That They are Rarely Imposed 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Remains strong 23 16.4 23 72 
Is diminished 72 51.4 72 54.1 
Nonexistent 38 Zito 38 23.6 
Don't know 5 36 -- -- 
No response 2 1.4 -- -= 
Total: 140 9959 S38 99.9 
Table 10 


Belief That There are Very Different Serious Offences 


That Carry Identical Maximum Penalties 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes Tl. 55.0 77 Sik 
No 18 a 29 18 18.9 
Don't know 43 3057 -- oe 
No response 2 WZ! ae — 


Total: 140 100.0 95 100.0 
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penalties. Those who do not deal with them in their work were 

not always completely familiar with them. Thus, to the question 
"Do you believe there are very different serious offences that carry 
identical maximum penalties?", 30.7% of the respondents said 

they did not know and only 40.7% were able to name a few. The 
offences most often mentioned were breaking and entering a dwelling 
house, robbery and murder which carry a penalty of imprisonment 


for.i1fe. 


Of the respondents who expressed an opinion, 81% believe that 
identical penalties are provided for very different serious 


offences (see Table 10). 
2. Minimum Penalties 


Reaction to the issue of minimum penalties was strong among the 
non-jurists interviewed. Some maintained that it is the only way 
to achieve equity in the justice system; others argued that it 
precludes individualization of sentencing. Nevertheless, the 


interviews produced a certain consensus of opinion. 


First, it should be remembered that, currently in Canada, very 
few offences carry a minimum penalty: Carrying a firearm and 
importing drugs are punishable by a minimum term of imprisonment 


of one year and seven years respectively. 


Syl. 


One of the first observations made by the practitioners was that 
the minimum term of 7 years for importing drugs leads to abuse. 
Indeed, charges are laid by the police and, depending on the 
police force involved, the charge may be drug trafficking or 
importing. Trafficking does not carry a minimum penalty. There- 
fore, the police hold very important discretionary powers which, 
incidentally, they share with the Crown prosecutor who also has 

the power to maintain or change the charge. Here is what one 


interviewee thought of this: 


Goethe 7iiyears for importing is very 
discretionary. If a guy has no money, 
he'll get 7 years; if he does, the Crown 
will reduce the charge to trafficking and 
the guy will get less than 7 years and 
maybe only probation..." (07) 


Another commented that the decision to impose 7 years of imprison- 
ment for importing drugs is purely political and not very effective. 


One practitioner said: 


twteoinimy opinion, It's a matter of 
Dolituccu. <i) icO.sulence pubime protest... (05) 


It is generally maintained that although the purpose of this penalty, 
in theory, is to eliminate drug trafficking, itis quite different in practice 
because the small-time traffickers are the ones who get slapped with 


this penalty. The statements in this regard were eloquent: 


IZ 


“ It should make traffickers think twice 


but the mules are the ones who get caught. 
Too bad for them..." (30) 


*"...Some go on a two-week trip to Jamaica 


and return with a small load. Their trip 
is generally paid for, they're mules..." (35) 


Furthermore, it would appear that these “mules" are often people 
with no criminal record who are relatively well integrated in 
society. Many practitioners believe that a minimum penalty of 
7 years of imprisonment in such cases is an aberration. Here are 


some of their comments in this regard: 


".eelt amounts to introducing someone 
EO arLuteior crime w.c@ (04) 


",eeA First offence at 45 does not mean 
erdelinquent. way Of Rife’ (...). Its Not 
always the best way to help someone..." (23) 


"eee2Scome people do not necessarily deserve 
Drason.. (08) 


Many practitioners also pointed out that the minimum penalties 
always call for imprisonment. They asked why other types of 


measures such as probation and community service orders are 


not used. 
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B. Pre-Sentence Steps and Procedures 


The pre-trial period and plea bargaining are two steps in the 
sentencing process that can be crucial depending on their con- 


sequences. 


1. Pre-Trial Period 


While the pre-trial period may unfold without any significant 
happenings for many people, it can be synonymous with preventive 
detention for others. The non-jurists interviewed in this study 
generally agree on the criteria that should be used to justify 
preventive detention. These criteria are the ones currently 
applied, such as the protection of society (threat posed by the 
accused, probability of recidivism), the gravity of the offence 
(offence against the person or against property), the victim's 
circumstances, the accused's criminal record, previous breach 

of commitment by the accused (e.g. violation of probation or 
parole) and, of course, doubt that the accused would appear for 


HiSserial. 


However, the decision to grant bail often appears to be discrimi- 


natory: 


“..e-Many people are released on bail and 

should not be. The courts are too liberal 

in this respect, for example when organized 
crime or the Hell's Angels are involved..." (33) 
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“...Solvency, in my opinion, is a bad : 
criterion, it's much too discriminatory..." (31) 


2. Plea Bargaining 


According to the practitioners interviewed, plea bargaining is 
a very common judicial practice: only 3 of the 140 respondents 

did not think so (see Table 11). Since there are many types of 
plea bargaining, we should define them clearly in order to better 
understand the comments made by our respondents. The most frequent 
type of bargaining is called the “fix” in legal jargon. It is 

an agreement between Crown and defence counsel involving a single 
individual who agrees to plead guilty to a lesser offence than 

that with which he was charged; the Crown and defence then agree 

on the sentence they will recommend to the judge. The other type 
of bargaining does not involve only one individual but several; it 
is a kind of exchange of favours between Crown and defence attor- 
neys. The Crown agrees to certain proposals from the defence 
regarding one or more specific individuals in exchange for which 
the defence agrees to let the Crown have specific other things in 


one or more other cases. 


Regardless of the type of bargaining between the two attorneys 
(Crown, defence), criticism abounded from Our respondents. In 
fact, 71.8% oppose this practice while 28.2% approve of plea 


bargaining (see Table 12). 
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The supporters of this type of agreement emphasize 
the saving of public expense and the saving of time in the 


proceedings. 


"...The advantage is that it unclogs the 

courts somewhat (...). Without it, the 

inmates would probably be doing their time 

at Parthenais. I think that it is a neces- 
sary evil, that we have to work with it..." (35) 


Mester ont alte Lt ts done to: avold 
delays, loss of time. It saves taxpayers 
MONGY. ds se?) 


Those who disapprove consider it a “parody of justice", justice 


reduced to a “game”" played in the hallways: 


“..e-The sentence no longer has any impact 
for a guy who sees justice as a farce. 
Justice can be bought; this confirms his 
perception of the system..." (20) 


Opponents believe that, in addition to tarnishing the image of 
justice, plea bargaining profits the structured criminal more 
than the less experienced offenders. The following comments 


reflect well this opinion: 


"..-I1t's a real epidemic. All the guys 
with experience go for the “fix". They 
bargain with the police and jump on the 
eri ran! seperate 98 G2) 


"..eA smart offender will find a way to 
ProLit  tromethmat..9sine wi t1x jg 1tOr  StOolens 
for example, (...). Those who get burned 
are the least experienced offenders..." (36) 
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Many practitioners believe that plea bargaining amounts to 
ignoring the individual for the benefit of the system. More- 
over, it can backfire on the accused who agreed to the deal. 
Indeed, the judge does not always go along with the ME ee 
Also, the evidence against an individual may be weak and the 
"fix" makes it possible to obtain a conviction in a devious 


sort of way. 


“..elt's common and it doesn't necessarily 
help the guy. He can plead guilty whereas, 
if the evidence is too slim, he might 

be discharged. It is not to the guys 
advantage and 7 out of 10 times, it is 
offered to him as a favour..." (22) 


The great majority of the non-jurist practitioners therefore believe that 
plea bargaining shows a lack of professional ethics on the part 
of the Crown and defence attorneys. They further believe that 


it obstructs justice and tarnishes the image of justice. 


Table 11 


Perception of Plea Bargaining as a Common Practice 


—_— eeeeeeeSeSSSSSFSSSSSSSFSFMMMMhFhFeseee 


All Respondents Who 
Respondents Expressed an Opinion 
= eee 
N % N % 
Yes 129 Sipe ik 29 SPRY 
No 3 2e1 ! O73 
Don't know 8 Se7 -- a 
ie ee ee eee 
Total : 140 99.9 a2 LOOTO 


Si 


Table 12 


Attitude Toward Plea Bargaining 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Favourable 35 250) 35 2372 
Unfavourable 89 63.16 Sg TiS 
Don't know ANS) daa -- -- 
Total: 140 100770 124 100.0 


Bie Pre-Sentence Report 


The pre-sentence report is a tool likely to aid the sentencing 
judge in his decision and, if we believe the probation 

officers interviewed in this study, the recommendations included 
in the report are generally followed by the judge. Thus, 53.6% 
of the probation officers said that judges often take pre-sentence 
reports into consideration and 46.4% went so far as to say very 
often. These percentages are 64.4% and 25.8% respectively for all 
other practitioners, including probation officers (see Table 13). 


Some still have reservations about the real influence of the pre- 


sentence report: 


Melts) a gGOOd, SOUrCe Of InrOrmationy, (a...) 
but I have doubts about the influence of the 
report other than for information gathering..." (36) 
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"...I obviously only see the pre-sentence 
reports of those who are incarcerated ; 
(this person works in a custodial institution). 
I have observed that, in 40% of cases, 

the officer's recommendations deal with 

things other than incarceration..." (03) 


Furthermore, although the majority of the practitioners consider 
the pre-sentence report to be a wealth of information of ally kina? 


they find fault with its content. 


First, a good number of the practitioners say that it is too 
descriptive and that it lacks a statement of position on the part 
of the officer who writes it. Also, the recommendations to the 
judge are often vague and imprecise. The following statements 


are particularly expressive: 


“.eeIn terms of describing the facts, they 
are very interesting. But they are flawed 
with respect to the solutions recommended 
which are quite vague. The officers have 
relatively little discretionary power and 
take few risks. They have little knowledge 
of resources. They remain vague, somewhat 
like the supervision they exercise..." (04) 


“e.-eThe reports are overly prudent. The 
pre-sentence report has been diluted over 
the past few years. The recommendations 
are sometimes very vague..." (02) 


Another criticism relates to the evaluative aspect of the report: 


“.se-eThe reports are deficient mostly in the 
evaluation of the offence. They have trouble 
identifying potential offenders on their way 
to becoming structured criminals. In these 


cases, they sometimes recommend community 
service; it's an aberration..." (29) 
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Finally, many practitioners deplore the fact that the recommenda- 
tions of pre-sentence reports mostly call upon programs adminis- 
tered by the probation service and that other available resources 


are ignored. 


Despite these few criticisms, the majority of the practitioners 
agree that the pre-sentence report is very useful as a special 
means of informing the judge. Many mentioned, however, that the 
report is sometimes misused as in certain cases where plea bargain- 
ing is involved. Indeed, the probation officer may learn that 

an agreement has beenreached between the Crown and the defence 
after he has submitted his report; his report is then no longer 

a consideration and, when all is said and done, becomes useless. 
Another example of misuse of the report is where it is requested 
by defence attorneys for the sole purpose of delaying proceedings; 
when an accused is free and there is a strong likelihood that he 
will be convicted and sentenced to imprisonment, the defence, 

by requesting a pre-sentence report, allows his client to remain 


free for a few extra months. One of the interviewees had this to 


Say: 


",.eIt helps attorneys get adjournments of 

3 to 4 months sometimes. It's the last post- 
ponement mechanisms and the attorneys use it. 
Not all judges are taken in. Some will ask 
the. attorney, toi justify his request. _:Buts then 
again, once the attorneys know the judge and 
his requirements, they prepare themselves 
accordingly. ie." | (29) 


On the whole, the major flaws of the pre-sentence report at 
present are in the evaluation of the offence and the recommenda- 


tions to the judge. The only other real problem is with the use 


of the pre-sentence report by defence attorneys. 


Table 13 


Consideration of the FPre-Sentence Report by Judges 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Very often 34 24.3 34 258 
Often 85 GORE 85 64.4 
Rarely 23 eee: 13 9.8 
Never -= -- —— a 
Don't know 8 St | -- oes 


TOR aI: 140 100.0 aS 2 LOO=e 
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Ge Sentences Imposed 


The perceptions that non-jurist practitioners have of the sentences 
usually imposed by the courts enabled us to determine the pre- 
vailing situation in sentencing today. Two themes were selected 


for consideration: the severity and disparity of sentences. 


1. Severity of Sentences 


The quantitative analysis of the questionnaires revealed that 
65.4% of the respondents believe that the sentences handed down 
by courts in Quebec are generally about right. Another group 
representing 21.5% of the respondents claims that the sentences 
imposed in Quebec are generally not severe enough. The other 
respondents (13.1%) state, on the contrary, that the sentences 


imposed in Quebec are generally too severe. 


As for the sentences imposed in Canada as a whole, nearly 40% of 
the practitioners did not respond stating simply that they did not 
know. However, 37.1% said that they seemed to be about right, 
compared to 13.6% who found them not severe enough and 10.7% who 


found them too severe. 


Table 14 shows that the respondents who expressed an opinion on 
the severity of sentences are similarly distributed among the 


various categories for Quebec and Canada. Thus, approximately 


two thirds find that the sentences are generally about right, 
while the other third are dissatisfied, 21-22% find them not 


severe enough and approximately 15% find them too severe. 


Table 14 
Perceived Severity of Sentences 


Generally Imposed in Quebec and Canada 


In Quebec In Canada 
All Respondents All Respondents 
Respondents Who Expressed Respondents Who Expressed 
an Opinion an Opinion 
N % N N % N % 
Too severe AB Mare b 17 Abs eval dS) Ome iS die 
About right 85 60.7 85 65.4 52 3721. 52 60.5 
Not severe enough 28 20.0 28 PAU eg 19 1B esl ss ans) 226 
Don't know 8 Bia. ois! 31.9 
No response 2 1.4 al 0.7 


Total ; 140 REIS, 130 100.0 140 100.0 86 100.0 
$$ 


2. Disparity of Sentences 


The current sentencing system favours an individualized sentencing 
approach under which the judge can take into account a number of 
factors specific to the accused, aggravating and mitigating circum- 
stances of the offence, etc. This necessarily leads to a certain 


degree of disparity in sentencing and, as stated by one of the 


Practitioners interviewed in this study: 
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iis shims CHC PENCentS pay for individualized 
sentencing where all significant factors are 
Rakeneanto raccounte as -(.20) 


As another practitioner mentioned, it is also important to 


keep in mind that: 


",..eDisparities work both ways. They can 
be advantageous or disadvantageous for 
the offender..." (02) 


In spite of everything, disparity in sentencing does not always 
seem warranted. While 61.3% of the questionnaire respondents 
believe that variations in the sentences imposed in Quebec for 
Similar offences are warranted, 38.7% believe the opposite (see 
Table 15). The interviews revealed that all the practitioners 
observed unwarranted disparities in sentences at one time or 


another and some more frequently than others. 


In order to learn more about the disparities observed, a list 

of factors likely to explain variations in sentencing was included 
in the questionnaire and respondents were asked to give their 
opinion on each item (see Tables 16 and 17). This enabled us to 
draw a list of factors in order of priority as indicated by 


the non-jurist practitioners. 


Thus, we find in first place the offender's criminal record which 


93.9% of the respondents believe is likely to influence the 


sentence. 


a 


The judge's subjectivity is another factor indicated by 86.8% 
of the practitioners. This refers to the judge's personality, 
his personal characteristics such as openmindedness or strictness, 


etc. Incidentally, as one of the interviewees mentioned: 


“,..We must not forget that the system is 
administered by humans and that judges are 
human like everyone else..." (30) 


The attorneys’ skills come in third place having been chosensby 


86.7% of the respondents. 


The judge's desire to protect society, especially when a certain 
type of offence is on the rise, was deemed likely to influence 
the sentence by 85% of the practitioners. Indeed, this factor 
can result in exemplary sentences that are often more severe 


than the usual sentence for that type of offence. 


Other factors deemed important by the respondents in proportions 
ranging from 84.5% to 74.6% are the objective and factual circum- 
stances of the offence, the judge's desire to individualize the 
sentence, and temporal variations in social reaction tova given 
offence. The list does not end here however. The interviews 


enabled us to determine many other factors likely to explain 


variations in sentences. 


We should first mention geographic location which is considered 


a determining factor by many practitioners. One of them stated: 
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",...There's a geographic disparity between 
sentences imposed in Western Canada, the 

United States and Quebec. In Quebec, we 

are very lenient compared to other places..." (36) 


Along the same lines, many practitioners spoke of unwarranted 

discrepancies between major urban centres and rural areas, dispari- 
ties apparently attributable to differences in culture and mental- 
ity. One said: “...Outside (in the rural areas), the normative and 


normal are commingled..." (02). Another pointed out: 


“..e-There is disparity between Montreal 

and the regions. The sentences are less 
severe in urban centres (...) in cities, 
perhaps because the judges are more used 
to seeing horrors..." (16) 


Another frequently mentioned factor is the type of court. 
It would seem, according to many practitioners, that the sentences 
imposed by municipal court judges are much more severe than those 


imposed by judges of the Court of Sessions of the Peace. 


Many of the other factors mentioned are related to the personal 
situation of the accused. The offender's financial situation 

seems to be a significant factor for a good number of practitioners; 
the wealthier the accused, the more he can afford a good lawyer and 
the greater the likelihood that he will get off lightly. The 
offender's mental capacity and social status are other 
significant factors indicated by many, as well as his personality 


per se. One practitioner said: 
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* Swindlers, for example, are very good 


at manipulation and theatrics, and often 
so are their relatives. Sometimes, the 
mother will appear before the judge crying, 
Stowe (30) 


Another pertinent factor, according to many respondents, is 


the offender's experience with the system in the sense that: 


wo .Ef at Ss -his first offence, Ne, Wiager 
pushed around by the system. But later, 
he'll know how to deal with the police, 
thesattorneys... 1 (32) 


We must not overlook the case of informers who, despite an 
impressive criminal record, actually manage to get preferential 


treatment from police and judicial authorities. 


Finally, many practitioners pointed out that serious offences 
are more subject to disparity in sentencing than less serious 


offences. 


“.eeFor serious offences like manslaughter, 
I think that there is a great deal of dis- 

crepancy in sentencing. Some get 2 years, 

others 10 years, 12 years..." (40) 


"..-What's the difference between 2 years 
minus One day and 9 years for manslaughter? 


The sadistic nature of the act? (...) That's 
a large gap that is difficult to explain..." (39) 


The foregoing list of factors is by no means exhaustive but it 


gives an idea of the disparities observed by the non-jurist 
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practitioners interviewed or consulted by questionnaire. 

On the whole, the majority consider disparities in sentences 

to be warranted. Nearly 40% consider them unwarranted and, 
finally, all admitted having found them unwarranted at one time 


Or another. 


Table 15 


Perceived Variations in Sentences 


Imposed in Quebec for Similar Offences 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Warranted 76 54.3 76 ne | 
Unwarranted 48 34.3 48 SCR, 
Don't know 16 11.4 -- -- 


Total: 140 100.0 124 100.0 
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Table 16 


Factors Likely to Explain Variations 
in Sentences Imposed in Quebec 


(All Respondents) 


Factors Yes No Don't Know No Response Total 
Oe eee 
3 5 140 

Offender's y 5 : 
criminal record of, 88.6 oo) Det 336 100.0 
Objective and factual N 109 20 S 6 140 
circumstances of 
the offence % TiO en ae Syed e 4.3 100.0 

N 105 16 12 7 140 
Judge's subjectivity 

% Laem Lie 8.6 5.0 100.0 

N 104 16 ial 9 140 
Attorneys' skills 

% Coes. alls 4 Ee 6.4 100.0 
ee a TN IE 
Judge's Gesire to N 102 18 2 8 140 
protect society in SS aa 
a particular situation % F269 L229 8.6 SRY 100.0 
SR a eS eee ee ew 
Judge's desire 18, N 92 27 u 8 140 
individualize Loa 
the sentence % LOO 1953 5. O re. 100.0 
a EEE Eee 
Temporal variations N 91 SL ava wi 140 
in social reaction I a a ecm ag 
to a given offence % 6520 §22 21 7.9 520 100.0 
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Table 17 
Factors Likely to Explain Variations 
in Sentences Imposed in Quebec 


(Respondents Who Expressed an Opinion) 


YES NO 
Factors N %e N % TOPAL 
Offender's 
criminal record 124 93.9 8 Sic 132 
Judge's subjectivity 105 S6.c8 16 P32 Beil 
Attorneys' skills 104 86.7 LG BLS cay 120 
Judge's desire to 
protect society 102 S520 18 10 120 
Objective and factual 
circumstances of 
the offence 109 84.5 20 15.5 129 
Judge's desire to 
individualize 
the sentence 98 VTS! Pa 21.6 25 


Temporal variations 
in social reaction 
to a given offence 91 74.6 Sk 25.4 122 


Iv - REFORM PROPOSALS 


In this part, we will present the practitioners' views on 
selected reform proposals as well as their suggestions for 
Changes to particular Criminal Code provisions, pre-sentence 


steps and procedures, and approaches to sentencing. 


A. Provisions of the Criminal Code 


1. Maximum Penalties 


‘The various practitioners were very divided on the prospect of 
changing maximum penalties. Indeed, 45.6% of the respondents 
would favour reducing the maximum penalties while an almost equal 
proportion (43.2%) would like to maintain the status quo (see 
Table 18). Those in favour of a reduction first argue that the 
courts might impose maximum penalties occasionally if they were 


moresrealistic. Pwo practitioners had this to say: 


“...Yes, why not reduce them so that 
we could use them, especially in the case 
of exemplary sentences..." (07) 


"..eWe could reduce them to increase 
their deterrence and bring them closer 


to reality. Then, they would be used 
more: often... 9(25) 


Furthermore, many respondents believe that maximum penalties 
should be reduced especially for offences against property. 


The offences most often mentioned in this regard are still 
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breaking and entering a dwelling house and robbery which, like 
murder, currently carry a maximum penalty of imprisonment for 


life. 


The proponents of the status quo believe that it is important 
to give the judge latitude so that he may truly be able to indi- 
vidualize the sentence. The following statement reflects this 


view: 


“...No, no changes. Judges have freedom 

of action, broad discretionary powers and 

it is important to let them have these. 

They can thus judge each case individually..." (03) 


Moreover, some would prefer to leave things as they are for fear 
of abuse in imposition of severe sentences. One practitioner 


stated: 


“...The danger with reducing them is that 
judges would impose the maximum penalties 
more often and, therefore, sentences would 
become more severe (...). Actually, we 
could leave things as they are..." (12) 


Finally, a minority representing 11.2% of the respondents would 
favour an increase in maximum penalties, especially for certain 
offences against the person. This is what one practitioner 


said: 


"...The penalties are often not severe 
enough for sexual offences. They should 
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be reviewed. Distinction should be 
made between violent and non-violent 


offences..." (31) 


The practitioners also expressed their opinion on criteriasfor 

the imposition of maximum penalties in the prospect of reform. 
While all or nearly all of the respondents agree on certain 
criteria, they are very divided on others (see Table 19). 

The gravity of the offence and public protection are two criteria 
that should be taken into consideration in the imposition of 
maximum penalties according to 99.3% and 94.9% of the respondents 
respectively. Damages resulting from the perpetration of the 
offence was mentioned by only 64.8% of the respondents. The sample 
is completely divided on the criterion of deterrence with Slapenot 
the practitioners in favour and 48.5% against. Finally, the usual 
practice of the court was rejected as a criterion for imposing 


maximum penalties by a majority of 69.4% (see Tables 19 and 20). 


The practitioners mentioned other criteria that could 
be applied in the imposition of maximum penalties, such as the 
offender's criminal record, increased seriousness of the offence 


relative to previous offences, and degree of planning and premedi- 


tation of the offence. 
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Table 18 


Contemplated Changes to Maximum Penalties 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Increase 14 LOXG 14 Able 572 
Reduction By 207 57 45.6 
No change 54 33.6 54 43.2 
Don't know ales 93 -- -- 
No response 2 1.4 a -- 
Total: 140 L000 25 100.0 
Table 19 


Criteria That Should be Considered 
in the Imposition of Maximum Penalties 


(Respondents Who Expressed an Opinion) 


YES NO 
Criteria N % N % TOTAL 
Gravity of offence 239 99.3 1 O.7 139 
Public protection 129 94.9 7, Sea 136 
Damages resulting 
from perpetration 
of the offence 81 64.8 44 BDE eS) 
Deterrence 67 Se 63 48.5 130 
Usual practice 
of the court 34 8056 Del, 69.4 AY 


Cae eee nee eee eee eee nena ee nnn nee ee 


Table 20 


Criteria That Should be Considered 
in the Imposition of Maximum Penalties 


(All Respondents) 


oe 


Criteria Yes No Don't Know No Response Total 
pe ee 8 oe ee a ee Se ee 

N. -L38 aL -- rk 140 
Gravity of offence $n ae 

% 98.6 Ore? -- OTST. LOOR0 
woe Se a ee a ee ee 

N 229 7 2 2 140 
Public protection 

% 92.1 5.0 1.4 1.4 100.0 
Damages resulting N 81 44 6 9 140 
from perpetration a 
of the offence % 519 31.4 4.3 6.4 LOO%0 

N 67 63 5 5 140 
Deterrence 

% 47.9 45.0 SITS S26 10050 


Usual practice 


cf the court N 34 WT! 44/ 12 140 
regarding EEE 
various offences % 24.3 S321.) 2) 8.6 T00-0 
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2. Minimym Penalties 


Minimum penalties limit judicial discretion and 57.4% of the 
practitioners consider this undesirable. In their opinion, 
judges are perfectly able to administer the power they have 
and it is imperative to maintain an individualized approach to 
sentencing. Here is what one practitioner had to say in this 


regard: 


Veeolt  LimLvs Judicial power too'much. 

We should have more confidence in judges. 
They should be able to impose the sentence 
they deem appropriate. They are no longer 
responsible for the decision..." (28) 


On the other hand, a group representing 42.6% of the respondents 
consider it desirable to limit the discretionary power of judges 


through minimum penalties (see Table 21). 


Moreover, in the prospect of reform, the practitioners gave their 
opinion on the advisability of providing minimum penalties in all 
cases (12.9%) or at least in some cases (51.5%) such as the impor- 
tation of cocaine and/or heroin, certain sexual offences like 
rape, sexual abuse of children and violent crimes in general (see 
Table 22). One interviewee suggested that they should be pre- 
scribed for property offences of a particularly reprehensible 
nature, such as fraud and fraudulent bankruptcies, in the hope that 


this would create a deterrent. 
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According-to 35.1% of the respondents, criminal law should not 


provide minimum penalties for any offence (see Table Z2)e 


The following comments illustrate well the position of the 13.4% 


of respondents who favour minimum penalties: 


",..Ideally, there should be a maximum 
penalty and a minimum penalty for each 
offence. Indeed, people find it hard to 
understand disparities in sentences for 

the same offence. At the same time, 

they want an individualized sentence..." (40) 


"eeeThere should be a fixed penalty for 
each offence with variations depending 
on the person's criminal record, whether 
it's his first offence, second offence, 
etc... Ultimately, extenuating circum- 
stances could be taken into account. 
This would raise fewer problems for the 
judge as well as the offender..." (31) 


Therefore, there was no consensus of opinion on future changes 


that may be required. 


SF 


Table 21 


Limitation of Judicial Discretion 


Through Minimum Penalties 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Desirable 5 3973 55 42.6 
Undesirable 74 D2 +9. 74 Sapna 
Don't know 10 ieeks -- -- 
No response a Oe; -- -- 
Total: 140 100.0 129 100.0 
Table’ (22 


Advisability of Providing Minimum Penalties 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes, for all offences 18 Ze 18 13.4 
Yes, for some offences 69 A373 69 Sie 
No, for all offences 47 B8R6 47 SSra 
Don't know 2.9 -- -- 
No response 24 1.4 -- -- 


58 


B. Pre-Sentence Steps and Procedures 
1. Pre-Trial Period 


At present, the time spent in preventive detention by offenders 
sentenced to imprisonment is not taken into. account<+in the deter— 
mination of the sentence to be served. According to 64.4% of 

the practitioners, the judge should consider this factor in his 
decision. The other respondents were divided on this issue; 
19.7% believe that the law should provide for consideration of 
this factor and 15.9% feel that this matter should be the respon- 


sibility of post-judicial authorities (see Table 23). 


Table 23 


Authority That Should Take Into Consideration 
the Time Spent in Preventive Detention 


in Determining the Exact Length of the Sentence to be Served 


All Respondents Who 
Respondents Expressed an Opinion 
N % N A 
The law 26 Tee GS 26 19.7 
The sentencing judge 85 60m 7 85 64.4 
Post-judicial 
authorities 21 15,0 21. eas) 
Other 2 1.4 -- “= 
Don't know 5 3.6 -- = 
No response x Orca. == == 


Total: 140 100.0 E32 
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2. Plea Bargaining 


Considering the criticism directed at plea bargaining, the 
practitioners were asked to give their opinion on the advisability 
of providing a legislative framework for plea bargaining (see 
Table 24). Results show that a very large majority -of the practi- 
tioners, i.e. 86%, favour such a framework mainly to prevent abuse 
and obtain greater consistency in sentencing. One practitioner 


explained: 


“,.eAS long as something exists, we might 
be better off to provide for it in law in 
order to prevent abuse, blackmail, money, 
briberyiivs.c) 40) 


Those who object to a legislative framework for plea bargaining 
(14% of the respondents) argue firstly that formalizing this 
practice would burden the administration of justice. Also, many 
practitioners are convinced that a legal framework would not 


prevent irregularities. The following two statements illustrate 


this: 


",...If we legislate, it won't change a thing. 
It's a matter of education. We must rely on 
the lawyers' sense of responsibility..." (04) 


“...I'm not sure that a legislative framework 
would reduce irregularities..." (01) 


Finally, one practitioner believes that “it would be preferable 


to establish mechanisms for exchanging information" between the 
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two parties rather than making statutory provisions for plea 


bargaining. 


In any event, it is clear that the vast majority of the practi- 


tioners would prefer a legal framework for plea bargaining. 


3. Pre-Sentence Report 


One reform proposal would require the court to order a pre-sentence 
report when a sentence of imprisonment is being considered for 

an offender who has never been incarcerated. In the same line of 
thought, the practitioners were asked about the advisibility of 
ordering a pre-sentence report whenever the Crown seeks a sentence 
of imprisonment. While 44.6% of the respondents favoured a manda- 
tory pre-sentence report when a sentence of imprisonment is sought, 
28.6% objected and 26.6% gave a vague response which amounted to 


a “maybe” (see Table 25). 


The practitioners were also asked about the possibility and advisa- 
bility of including in the pre-sentence report elements relating to 
the victim's opinion about the sentence. The majority (68.1%) 


favoured this but 31.9% disapproved (see Table 26). 
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Table 25 


Mandatory Pre-Sentence Report Whenever 


the Crown Seeks a Sentence of Imprisonment 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes 62 44.3 62 44.6 
Maybe S7 26.4 37 26.6 
No 40 28.6 40 28.8 
Don't know 1 OL, = -- 
Total: 140 100.0 139 100.0 
Table 26 


Inclusion in the Pre-Sentence Report of 


Elements Relating to the Victim's Opinion About the Sentence 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes 92 Coa, 92 6e.1 
No 43 SORT 43 31.9 
Don't know 5 3.6 -- -- 
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C. Approaches to Sentencing 


Before we broach the subject of sentencing guidelines and 


approaches, we will look at the factors to be considered in 


the determination of the sentence. 


1. Factors to be Considered in the Determination of 


the Sentence 


The practitioners gave their opinion on a number of factors 
likely to be determining in reaching a decision on a sentence. 
The results (see Tables 27 and 28) show that the objective and 
factual circumstances of the offence as well as the offender's 
criminal record are considered very significant factors by 

almost all the practitioners consulted, i.e. by 99.3% and 95.6% 
respectively. The judge's desire to individualize the sentence 
ranks third; 83.2% of the respondents consider this factor to 

be important in choosing a sentence. Only half of the practi- 
tioners (55.2%) believe that the judge's desire to protect society 
should be considered as a factor. As for temporal variations in 
social reaction to a given offence and the victim's satisfaction, 
they are dismissed by two thirds of the respondents, i.e. 66.4% 


and 67.2% of the practitioners respectively. 


The interviewees also mentioned other important factors to be 


considered in reaching a decision on a sentence: specific 
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characteristics of the offender such as his age, family and 
employment status, degree of social integration, his general 
and specific reasons for committing the offence and, finally, 


his needs such as those related to drug or alcohol problems. 


Table 27 


Factors to be Considered in 
Reaching a Decision on a Sentence 


(Respondents Who Expressed an Opinion) 


Factors N % N % TOTAL 


Objective and factual 


circumstances of 
the offence 139 99.3 aL 0.7 140 


Offender's 
criminal record ikea h 95.6 6 4.4 187 


Judge's desire 
to individualize 
the sentence 109 Ssr2 22 16.8 desi. 


Judge's desire to 

protect society ina 

particular situation 

(rise in a given 

offence) 69 S52 56 44.8 125 


Temporal variations 
in social reaction 
to a given offence 42 35.0 83 66.4 HAPs, 


Victims Satistaction 40 SAIS} 82 67 «2 
eer abe ce cet oe ee 8 Se ee a ee eee 


Table 28 


Factors to be Considered in 
Reaching a Decision on a Sentence 


(All Respondents) 


rn nnn ee EEE ESET 


Factors Yes No Don't Know No Response Total 
een 
Objective and factual N. 139 x -- -- 140 
circumstances of 
the offence % 99.3 ON ed -- 100.0 
we 
6) 
Offender's AE ee) ° Z a 
criminal record Ate IAT spe Org 14 100.0 
Judge's desire N 4109 22 4 5 140 
to individualize 
the sentence % Via) Lee I PHS 326 100.0 
Judge's desire to N 69 56 9 6 140 
protect society in 
a particular situation % 49.3 40.0 6.4 43 100.0 
Temporal variations N 42 83 10 5 140 
in social reaction 
to a given offence % 30,0559 23 don 320 100.0 
a 
ae N 40 82 9 9 140 
Victim's satisfaction aan renee 
% 28.6 WoGe6 6.4 6.4 100.0 
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2. Guidelines 


The practitioners were asked about the need to establish guide- 
lines to provide a framework for sentencing. Fifty-eight percent 
(58%) of the respondents would support the establishment of 
guidelines, 33.3% tended to agree with the proposal and 8.7% 


totally disagreed (see Table 29). 


The practitioners who support this proposal generally consider 
that it is probably a good way to reduce unwarranted disparities. 


One of them explained as follows: 


“..e-Yes, to prevent such great disparities, 
I think that individualization is sometimes 
Carried too far..." (40) 


Those who lean in favour of establishing guidelines to provide 

a framework for sentencing have reservations regarding the nature 
of these guidelines. They fear that guidelines, in many cases, 
would become a yoke that would be more a burden than an aid. 


The following comments are explicit in this regard: 


“,..-Guidelines would not be a bad thing 

but they should not be too much of a burden 
for the judges. Judges must not become 
technocrats. It is essential that they 
retain their latitude..." (29) 


"...Yes, but we must be careful not to 
overregulate. The Parole Board, for 
example, is overregulated, it is bogged 
down in regulations..." (02) 
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The practitioners who oppose the establishment of guidelines 
believe that judges should have all the latitude they desire. 


They fear that guidelines would prevent judges from individualizing 


the sentence. 


They also believe that the right to appeal a sentence is sufficient 


for controlling disparities. One practitioner said: 


"...Anyway, if there really is injustice 
or disparity, there's still the appeal. 
It's a good control mechanism, review 
mechanism..." (28) 


Having evaluated the need to establish sentencing guidelines, 

the practitioners were proposed a number of models ranging from 

a tariff system of sentencing to giving the judge full discretionary 
power (see Tables 30 and 31). It appears that only one of the five 
proposed models received the support of a wide majority of practi- 
tioners (82.8%): a legislative provision stating the purpose and 
principles of sentencing and the weight to be given to various 
factual elements (such as the gravity of the offence, damages 


incurred, the circumstances of the offence, etc.). 


More than half of the respondents, i.e. 57.6% are in favour of 

another model under which the judge would have full discretionary 
power but would be required to state, in the sentencing judgment, 
the reasons. and purposes for his disposition of the case. In this 


regard, one practitioner said: 
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"...The judge should explain his decision 

in understandable terms or should write it 
in words that an ordinary citizen can under- 
stand (...). The judge is too often alone 
in hrs decision..." .(13) 


The tariff system of sentencing with mathematical weighting 
factors was favoured by 38.1% of the respondents ‘while 32.6% 
liked the system of directives issued by the provincial Court 
of Appeal and 25%, the establishment of average sentences based 


on the statistical analysis of current sentencing practice. 


3. Approaches to Sentencing 


The information gathered during the interviews on the subject of 
guidelines and maximum/minimum penalties, and the quantitative 

data produced by the questionnaire enabled us to identify several 
approaches to sentencing. The two most popular approaches with 

the majority of the practitioners are based on the individualization 
of the sentence, one group in favour of giving the judge full 
discretionary power and another in favour of collaboration between 
the judge and psychosocial practitioners. The third option, based 
on the principle of equity and consisting of a strict sentencing 
structure, is supported by a minority only. Each of these 


approaches is described in the following paragraphs. 
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3.1 Indiyidualization of the Sentence With Full Discretionary 


Power for the Judge 


The supporters of this approach consider that the judge is solely 
responsible for sentencing and that he should have broad freedom 
of action so that he may truly be able to individualize the sen- 
tence. Accordingly, the only acceptable provisions in the Criminal 
Code are those that provide a maximum penalty for each offence. 
Minimum penalties appear to be senseless because they only take 
into account the offence committed, without consideration of the 
individual. The supporters of this approach also oppose the 
establishment of sentencing guidelines which, in their view, may 
be too binding on the judge thus limiting opportunities to indi- 
vidualize the sentence. The judge is therefore the only person 


who determines the sentence as he is the only one who can justify 


and explain his decision. 


3.2 Individualization of the Sentence by the Judge With the 


Collaboration of Psychosocial Practitioners 


The practitioners who prefer this approach consider that the 
sentence is not just a judicial decision but a social decision 

as well. As one practioner said: "...We must go beyond the legal 
boundaries into the social sphere..." (05). Accordingly, they 
favour the intervention of other professionals in sentencing and 
would like sentencing to become the responsibility. of a multi- 


disciplinary board within which the judge would be be responsible 
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for all legal aspects while the other professionals would be 
responsible for the psychosocial aspects including evaluation 

of the offender. They also agree with the principle of maximum 
penalties for all offences and minimum penalties for certain 
specific offences. This approach would enable the judge or board 
to retain a certain degree of latitude and thus individualize 


the sentence while avoiding excessive disparity in sentencing. 


3.8 1Strict Sentencing ‘Structure 


The supporters of this model place the principle of equity above 
all else; in their view, justice must be fair; that is the only 
criterion to be met. Accordingly, each offence must correspond 

to a set penalty. The individual is no longer a consideration 

but only the offence committed. The Criminal Code must therefore 
provide a minimum penalty for each offence. The tariff system of 
sentencing determines the sentence according to the offender's 
criminal record. Maximum penalties are useless with this approach. 
As for the judge, he alone decides, of course, but he really no 
longer has any discretionary power since he delivers sentences 
according to a schedule. This is the only way to avoid disparities 


according to the supporters of this approach. 


70 
Table 29 


Need to Establish Guidelines 


to Provide a Framework for Sentencing 


nnn EEEEsaEIEEEEEESSEInSUREEENSEEDSIEEESERESTNT 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes 80 Sy es 80 58.0 
Maybe 46 S227 46 Soe 
No 2 8.6 12 Sa 
Don't know af OF -- a 
No response se ORF, -- -- 


Total: 140 100.0 138 100.0 
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Table 30 


Guideline Models 


Models N % N % TOTAL 


Legislative provision 

stating the purpose 

and principles of 

sentencing and the 

weighting of factual 

elements 101 82.8 pal livia LZ 


Giving the judge full 
discretionary power 68 i AO 50 42.4 digas 


Tariff system of 

sentencing with 

mathematical weighting 

factors 45 siete ah 73 6159 118 


System of directives 
issued by the provincial 
Court of appeal 30 32.6 62 67.4 92 


Establishment of 
average sentences 29 2540 87 15) 20 116 
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Table 31 


Guideline Models 


Models For Against Don't know No response TOtaL 
Legislative provision Ne OL 21 10 8 140 

; Sees FO ee ee ee 
stating the purpose 
and principles of % ee 1570 foe! Say, 


sentencing and the 
weight to be given 
to various factual 
elements 


Giving the judge full N 68 50 cS 9 140 
discretionary power sea Ee 
while requiring % 48.6 Sy, Was 6.4 100.0 


a clear statement of 
the reasons and 
purpose for his 
choice of sentence 


Development of a N 45 13 10 a2 140 
tariff system of —————— 
sentencing with % BZek Sy yaak eels 8.6 100.0 


mathematical weighting 
factors relative to 
the gravity of the 
offence, the circum- 
stances of the offence 
and the characteristics 
of the offender 


OO tes 


System of directives N 30 62 30 18 140 
issued by the ll 
provincial Court of % 21.4 44.3 21.4 12.9 100.0 
appeal 


a 


Establishment of N 29 87 10 14 140 
average sentences —_-—— 
based on the statis- % DO ices, 62.1 Feral ORO TOORO 


tical analysis of 
current sentencing 
practice 


See 


PART THREE 


TYPES OF SENTENCES 


VY -— IMPRISONMENT AND ITS ALTERNATIVES 


The individuals in our target group had very different views 
on imprisonment. Nevertheless, we selected three themes that 
enabled us to better determine their views: the principle yor 
detention per se, the purpose of sentencing and, Linadliy, 
alternatives to imprisonment. Following is an overview of the 


results obtained. 


A. Detention 


The general trend emerging from the comments of the practitioners 
in the criminal justice system is that Quebec courts impose sen- 
tences of imprisonment too often. That was the opinion of 65.0% 
(80) of the practitioners who commented on this subject (see 


Table. 33). 


“Imprisonment is overutilized, for non- 
payment of fines for example." (18) 


Some interviewees expressed the wish that imprisonment be reserved 
for serious and violent offences and for habitual criminals. 

Even in these cases, they question the effectiveness of short 
sentences although they see no other alternative. Underlying 


their comments is a general criticism of the current system. 


"The guys get out too early. They feel 
like they have defeated the system, which 
reinforces their delinquent values." (28) 


Ue 


"It has not been proven to be effective 
in terms of preventing recidivism. If 
it worked, it would be lower. In any 
Gase tie Since rarcure i", (20) 


“A person who commits an offence is 
shirking his responsibilities, and he 
is further relieved of his responsibi- 
bik ecwani prison.) (40) 


However, despite serious flaws identified in the use of imprison- 
ment, some practitioners (26%) consider the current situation to 


be quite acceptable. 


“Right now, it's on the decline and that's 
because of the development of serious and 
interesting alternatives to imprisonment. 
It's much better than it used to be and 
that's fine with me." (14) 


“They don't send everyone to prison for 


every offence any more. The quality of 
the magistrates has greatly improved." (19) 


Others justify the use of detention by the current lack of valid 


alternatives. 


“It can*t be said that there are too many 
prison sentences. On the contrary, I find 
sometimes that community work, for example, 
is not appropriate at all." (09) 


"We don't always have an alternative and 
that's why prisons are full.“ (215) 


Overpopulation of prisons is a problem according to the practi- 
tioners, irrespective of their position on imprisonment. They 


would like to see better coordination between the judicial system 
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and the correctional system. Few respondents (11.3%) believe 
that judges should take into consideration available prison space 
when they impose a sentence of imprisonment while 21.8% would 


like them to do so, especially for “light offences". This, they 


explained, would avoid certain problems “inside” (see Table 32). 


A minority of respondents (9%) deplored the fact that sentences 
of imprisonment are not imposed frequently enough, especially for 
certain types of offences such as sexual assault and financial 
crimes (see Table 33). Some practitioners said that offenders 


deserve to be punished: 


"Those who deserve it must be sent to 
prisons) (ls) 


“They're not angels, they must understand." (29) 


Opinions and perceptions about imprisonment seem to vary depending 
on the purpose of sentencing and the perceived "effectiveness" of 
non-custodial alternatives. Some practitioners see the relation- 
ship between the purpose of sentencing and the reality of imprison- 


ment as inadequate. 


WI 


Table 32 


Advisability of Taking Available Prison Space 


Into Consideration in the Determination of the Sentence 


Ar Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes, for most offences Le LO ce) 15 JAYS 
Yes, for certain 
offences only 7X8) 2Or 7 29 21.8 
No 89 63.9 89 66.9 
Don't know 7 Sle) -- -- 
Total: 140 10050 133 100.0 
Table 33 


Frequency of Imposition of 


Sentences of Imprisonment in Quebec 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Too frequent 80 Seas 80 65.0 
Just right 32 PELE S) a2 26.0 
Not frequent enough iN Vo® JET: 9.0 
Don't know Li PGE -- -- 
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B. Purposes of Sentencing 


The protection of society is considered a primary purpose of 
sentencing by 80% of the questionnaire respondents. For some, 

it is the ultimate goal toward which many secondary goals con- 
verge. Others perceive the protection of society as one objective 
among many. The former consider that all sentences must aim to 
protect the public even when secondary objectives are pursued, 
such as treatment and rehabilitation of the offender, punishment, 
deterrence and incapacitation. If one or more of these objectives 
are met, society will ultimately be protected. On the other hand, 
others consider that public security is important but other objec- 
tives are just as important. For example, the treatment and 
rehabilitation of the offender, in this view, should be considered 
as guiding principles of sentencing and as goals in themselves, 


not secondary objectives aiming toward the protection of society. 


Thus, 50% of the respondents (70 people) consider that rehabilita- 
tion is a primary purpose of sentencing, while 29.3% feel that 
deterrence inherently protects the public. Also, 27.3% (39) 


maintain that punishment of the guilty is essential in itself 


(see Table 34). 


Of course, many variables can influence these perceptions. 
Unfortunately, we are unable to identify them all at this time. 
It is obvious, however, that the various principles associated 


with sentencing influence the way we look at various types of 


VES, 


Sentencess). for example, when tne ultimate goal as to protect 
society, preference is given to detention if it appears that 
temporary separation will serve this purpose and vice versa. 
However, society would be protected only for a short period of 


time: 


“Imprisonment should be used only as a last 
resort. This should be specified in law 
and judges should even be prohibited from 
imposing it unless the need has been demon- 
Stratede” (1 O)i" : 

"At present, imprisonment merely limits 

a guy's movements for a period of time. 
That, s alleierymust doe Only “those who 
represent a threat should be in prison. 

On the other hand, once released, the guy 
is likely to be just as dangerous as before." (12) 


One of the most frequent criticisms of the prison system is 

the absence of treatment, especially when rehabilitation is 
specified as a purpose bE the sentence. Almost all the 
practitioners agreed on the fact that, at present, imprisonment 
does not cure anything. While some view prison as an exceptional 
environment where various types of treatment could and should be 
offered, others do not believe so or view treatment as a secondary 
purpose. Regardless of whether treatment is desirable, many 
practitioners would like prisons to provide more resources and 


opportunities for rehabilitation. 


"At present, there are no social rehabilitation 
programs in prison. The programs are non- 
functional. There is very little coordination 
in treatment programs. This should be an 
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objective (education, trade, career). 
Sometimes, incapacitation is required for} 
pathological cases or habitual criminals." (01) 
“Prisons should provide the means to help 


the guys redefine their lives. This is 
not done at present." (29) 


Most of the practitioners who favour both rehabilitation and 
protection of society as purposes of sentencing pointed out 

the aspect of conflict between the two. If imprisonment is 
absolutely necessary, its impact on the offender must be positive 
in the short as well as long term. Thus, non-recidivism becomes 


a purpose of the sentence of imprisonment. 


“Prison protects society from dangerous 
individuals but it must also rehabilitate 

them. Otherwise, they'll turn to crime 

again and it will have served no purpose." (25) 
“Imprisonment should help a guy to become 
autonomous, productive. Nothing is done 

for the individual at the present time." (08) 
"It should be an opportunity to rehabili- 


tate oneself but it's not always so in 
bLeacta ees ou" (15) 


Slightly more than 25% of the questionnaire respondents indicated 
deterrence and punishment as Purposes of the sentence of imprison- 
ment. In fact, they said that deterrence is associated with 
protection of the community in two ways: individually, the 
offender receives a serious warning, and Symbolically, the punish- 
ment imposed tells society that the behaviour will not be tolerated. 


To achieve this, however, detention must be taken more seriously: 
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"We should incarcerate only as a last 
resort. On the other hand, once a person 
is incarcerated, it should really be 

a period of incarceration. At present, 
it's reduced too much and many return. 

We should have stricter prison conditions 
but also make use of other measures.” (02) 


Those who do not really believe in the deterrence of the sentence 
of imprisonment told us that punishment aloneis insufficient. 
Changes must be made to the prison way of life and, in order to 
do this, social reorganization is essential. Some believe that 
detention, which temporarily restricts freedom of movement, does 
not seem to achieve the rehabilitation of true offenders. On 
the other hand, the threat of punishment should deter others from 
committing crimes. This effect, however, is not unique to 
imprisonment. Ideally, alternatives to imprisonment should also 
deter existing and potential criminals. From another point of 
view, punishment as the purpose of the sentence is perceived as 

a means of making a person think twice and allowing society to 
sanction intolerable acts. It is a way of giving an appearance 
of justice. The notion of deserved punishment is thus associated 


With 2t. 


“We are all responsible. If we tolerate 
viorence, crime, it will continue.” (19) 


Finally, while the practitioners say that imprisonment, in many 
cases, does not achieve the purpose of the sentence, they admit 


that, in some cases, there is no alternative to protect society. 


They are concerned, however, with life after prison. 
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A significant number of practitioners wish that the panoply of 


sentencing measures were extended. At present, they deplore 


the fact that the sentence, whatever it may be, is often not 
adequately related to the offence. Extension of sentencing 


measures would make it possible to more fully achieve the 


purposes of sentencing: 


"The sentence must hit a guy where 
teehurts.” 029) 


“The sentence must have a personal and 
specific impact on the offender." (14) 


The interviewees deplored the judges' lack of imagination, their 
confinement to jurisprudence. This naturally affects the develop- 
ment and even the use of alternatives to imprisonment. The next 


section will provide an overview of these alternatives. 
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Table 34 


Perceived Purposes of the Sentence of Imprisonment 


N So 
Protection of society 39 5.0 
Punishment 3 Peel 
Protection of society 
and punishment S) 6.4 
Rehabilitation ia, 35.6 
Rehabilitation and 
protection of society IMS) LESS) 
Rehabilitation, 
Protection Cf society 
and punishment 7 50 
Deterrence Z 1.4 
Deterrence and 
protection of society eh 7.9 
Deterrence, 
punishment and 
protection of society 5 3.6 
Deterrence, 
rehabilitation and 
protection of society 10 Fhes§ 
All of the above Alas The: 
Other 2 1.4 
Other and all of the above 7 5.0 


ANSVES YUL S 140 100.0 
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Cc. Alternatives to Imprisonment 


All the participants in this study knew of at least one alternative 
to imprisonment. The ones most often mentioned were: community 


service, fines, protection and compensatory work. 


The vast majority of the practitioners (90%) approve of alternatives 
to imprisonment; this does not mean, however, that they do not have 
criticisms (see Table 35). Some practitioners (17%) object to 


either the alternatives themselves or to a particular program. 


1. Advantages 


Those who recommend the use of non-custodial measures see them as 
a way to speed up the social reintegration of offenders, to save 


public expense or to unclog the system: 


“It's less expensive than prison and it 
it can produce better results." (11) 


"It's interesting. Community work, for 

example, can help someone integrate into 

an environment where he has responsibilities, 

where he is confronted with certain realities." (09) 


“We must try to achieve social peace through 
the most economical means Possible. Ci) 


The majority of the practitioners believe that alternatives to 
imprisonment are an excellent way of achieving the purposes of 


sentencing. The analysis of the interviews revealed, however, 
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that some-participants think that these types of measures should 
be rationalized to be effective. They may be inadequate for 


hardened criminals. 


“I'm entirely for it for people who 
are not hardened criminals. It's very 
worthwhile.“ (31) 


We have already indicated that many practitioners agree with 

the principle of individualization of sentences. It is not 
surprising that the same practitioners advocate a better evalua- 
tion of convicted offenders in order to determine the most appro- 
priate alternatives. The alternatives are effective only if 
they are applied to the right individuals. Thus, it is in the 
evaluation of offenders that the practitioners' role becomes 
essential. Many interviewees expressed the wish for greater 


cooperation between judicial authorities and social practitioners. 


The interviews also revealed that the practitioners would prefer 
a stricter definition of the scale of sanctions. Non-custodial 
sanctions would be at the bottom of the scale while imprisonment 


should be the ultimate sanction. 


“There should be a gradation in sanctions. 
Detention should be the last alternative.” (18) 


"For a first offence, alternatives should 
be used as much as possible." (25) 


While many practitioners favour the imposition of non-custodial 
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sanctions+in principle, the current practice 1s sometimes 


Chitues Zee 


“Retter measures might produce better 
Pesuice.s (k5) 


Indeed, many practitioners would like these types of measures 

to be further developed, better organized and structured and 

they deplore Quebec's backwardness in this area. Many innovative 
programs were proposed, for example, increased involvement of 

the victims is advocated, seizure of salary where possible, the 
participation of the education system and even a social sponsor- 


ship program involving the use of volunteers. 


"We must innovate and introduce measures 
adapted to the needs of the guys and society." (14) 


"I'm for developing these measures further. 
They have potential. However, it takes a 
lot of time and better supervision to make 
Tomworiies (OS) 

"At present, there's room for alternatives. 
This is not foreign to budgetary activities. 


But there is also room for other things yet 
to be defined." (38) 


The view that many adjustments are required because the alternative 
program is relatively new is not shared by all the practitioners. 
Some believe that the disadvantages are so great that the effective- 


ness of the measures becomes questionable; others Simply do not 


believe in them at all. 
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Hes Disadyantages 


The 17% who oppose the use of alternatives raised the following 


types of objections: 


"It does not and cannot serve as a deterrent." (30) 
"The ones who benefit from them must not get 
the impression that they have defeated the 
system. But the clients often do not appre- 
ciate the pertinence of these types of sen- 
tences.", (18) 

"Results have not been outstanding in practice. 
The impact of sentencing is lost and it doesn't 
amount to very much." (22) 

"It means cheap labour for employers and 
that's not right. Some people can also 

escape responsibility by doing community 

work for example. And then, the work is 


often botched because the guys are not 
motivated." (40) 


These respondents seem rather disillusioned with alternatives 

tO imprisonment. The most frequent criticism. as the absence of 
positive results. In their opinion, even the development of 
other measures or better administration of existing ones would 
not solve the problem. However, the fact that they disapprove of 
alternatives to imprisonment does not necessarily mean that they 
approve of detention. This acknowledgement leaves them rather 
perplex. They do not know what else to do and imprisonment is 
also not a miracle solution. They failed to identify measures 


that would effectively meet the purposes of sentencing. 
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On the other hand, some practitioners who support existing 


alternatives to various degrees mentioned major problems often 


related to their administration. The most frequent criticism 


is that the officers assigned to these cases have no real power: 


“There: Sa Lack=of-control<' “The officers 
don't have enough authority and without it, 
it is difficult to combine assistance and 
supervision.” (20) 


Other practitioners fear that the increased number and use of 
these types of sanctions would lead to an even more punitive 
State. Instead of unconditionally releasing a person who does 
not pose a threat to society, it is very likely that a sanction 
of this type, quite useless in this case, would be imposed just 


to satisfy the public. 


“They are sometimes imposed instead of 

nothing. These measures can be misused. 

It happens frequently." (13) 

“We must not work ourselves to death trying 

to invent all kinds of measures. If the 

judge decides not to resort to imprisonment, 

he must make sure that an alternative is 

needed. It's not always necessary or pertinent.” (17) 


Under the current system, the practitioners responsible for the 
administration of alternatives to imprisonment do not have broad 
freedom of action. For example, one respondent told us that 
probation officers do not have enough authority. Indeed, if 


an individual who is sentenced to x number of hours of community 
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work Or subjected tova probation order fails to comply with the 

conditions or performs unsatisfactory work, the officer can only 
turn to the court and present his evidence to obtain,in the end, 
a much reduced complementary measure after considerable delay and 


expenditure of energy: 


"The alternatives should be considered as 
objectives in themselves, not as a way of 
circumventing the system. Many beneficiaries 
think like that because officers do not have 
any real power.” (12) 


"There's no real threat at the end of the 
line. If the guys don't comply, there's 
nothang gelce.;to4do: butegotback torcourt, 
which doesn't lead to much, except perhaps 


aerinedoert Soe lediirathermpay “S$ L00nrthan 
serve 100 hours, wouldn't you?" (28) 


Another criticism of non-custodial sanctions, particularly of 
community work and compensatory work, is the possible overburdening 
of participating resources. In principle, the beneficiaries should 
perform a service for the organizations where they execute their 


sentence, and not cause them extra work. 


“The guys must perform a service for the 
resource organizations and not complicate 
their lives. So now, they are only taking 
good cases where detention would not have 
been recommended anyway." (16) 


Very few practitioners indicated that they are against non- 
custodial sanctions. However, we cannot say whether they oppose 


the entire range of alternative measures. They may object to 
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only a few programs. Unfortunately, this assumption is difficult 
to validate at present. Nevertheless, it is quite evident that, 

at the present time, non-custodial measures are far from perfect. 
There is still much room for improvement in their administration 
and organization. For example, some practitioners deplore the fact 
that community service orders must be recommended in a pre-sentence 
report. Probation officers already have a heavy workload and an 
increase in clientele would cause much delay. To remedy this 
problem, at least in part, the pre-sentence ‘report 1S presences, 
being revised. In Montreal, for example, liaison officers are 
informing probation officers of the court's content requirements 


for the pre-sentence report. This avoids unnecessary work. 


Finally, the practitioners expressed the wish that the achievement 

of the objective of alternatives to imprisonment could be better 
evaluated, but this is a difficult task. While some believe that non- 
custodial measures should be recommended Only when there is no threat 

to public security, others see them precisely as a means of protecting 
society. Moreover, it seems that probation and fines are no longer 
adequate alternatives and that programs like community and compen- 
Satory work are now predominant. These measures are still very new 
and can certainly be improved. For example, the community could be 
more actively involved, the organizational structure could be reviewed, 
etc. Many practitioners who observe the ineffectiveness of detention, 
particularly short-term detention, support the use of these types of 


measures but also advocate the development of new programs and better 


administration of existing ones. 
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Table 35 


Position Regarding Alternatives to Imprisonment 


srr 


Aly Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Totally approve 90 64.3 90 66.6 
Mostly approve 43 SOE Y 43 oie S 
Mostly disapprove 2 1.4 2 dees 
Totally disapprove -- -- -- -- 
Don't know 5 336 -- -- 
TOcaeL: 140 LOOT.O 235 100 50 
Table 36 


Position Regarding Increasing the Number 


of Alternatives to Imprisonment 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Can reduce the number of 
sentences of imprisonment 
amlot 45 Secel 45 328 
Can reduce the number of 
sentences of imprisonment 
a little 68 48.6 68 49.6 
Can reduce the number of 
sentences of imprisonment 
very little 2s 16.4 AS 16.8 
Cannot reduce the number of 
sentences of imprisonment 
at ral 1 Zod a O27 
Don't know 3} Pa -- -- 


Total: 140 LOORO TS? 100-0 


VI — EXCEPTIONAL SENTENCES 


This section deals with two sentences that have raised much 


controversy, namely the penalty provided for first-degree murder 


and the indeterminate sentence. 


A. Penalty Provided for First-Degree Murder 


A person convicted of first-degree murder is subject to the 
Criminal Code provision that currently prescribes a minimum term 
of imprisonment of 25 years before eligibility for parole. This 
sentence, which replaced the death penalty in 1976, has produced 
much reaction. Two thirds of the practitioners interviewed favour 
a reduction of the current minimum penalty (43.9%) or even its 
abolition (23%), while 28.1% favour the status quo and 5%, an 
increase in the length of the sentence (for further details, 


see Table 37). 


Those who favour a reduction or the abolition of the current 
minimum penalty offered many criticisms. First, they criticize 
the government for wanting to satisfy public opinion above all 
without concern for the possible consequences of its decision. 


One practitioner explained as follows: 


"ee-It's a political decision that makes 
no sense. It's there to satisfy public 
Opinion but it doesn't stand up (...) 
it's a time—bomb..." (15) 
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Another said: "...They wanted to be more humane but it's worse 


than before..." (07) adding: 


“Murder is a very serious offence but 

25 years is inhuman. We should bring 

back the death penalty rather than let 
someone rot for 25 years. They are 

ticking time-bombs inside, they become 

mad, they have nothing else to lose..." (01) 


Finally, the practitioners find themselves in a bind. Those 
who work in penitentiaries don't know what to do for the inmates 


serving this sentence: 


Seetens Lite 1S) LViCIiEeGd Led) & bbOosadminister 
a sentence of imprisonment. We don't 
know what to do with them during all 
Ehoct ime. r (13) 


“..eHow do you explain to someone that 
he should study so that he can find 


a job when he gets out at the age of 
Petirement, om close to it..." (29) 


The practitioners who favour a reduction or the abolition of the 
current penalty agree on certain alternatives (see Table 38). 
A proportion of 53.3% would like to abolish the minimum 25-year 
term of imprisonment before becoming eligible for parole and 
would like the judge to determine the effective length of the 


sentence at his discretion. One practitioner said: 


",...-These guys have social adjustment 
problems inside and will probably have 
some outside. We should revise the 
eligibility date (...), the judge could 
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set it at the time of sentencing when 
he has all the information at hand..." (26) 


Another proportion of the supporters of a reduction or the 
abolition of the current penalty (25.3%) favour a reduction of 
the current sentence to a term of 15 to 25 years during which 

the judge could set the parole eligibility date at his discretion, 


as is presently the case for second-degree murder. 


The other 21.3% proposed various alternatives. Some would like to 
bring back the death penalty; others would reduce the sentence to 
a term of 15 to 25 years but believe that the parole eligibility 


date should be set by post-judicial authorities and not the judge. 


Table 37 


Changes Considered to the Minimum Term of Imprisonment 
to be Served by Inmates Convicted of First-Degree Murder 


Before Eligibility for Parole 


you eal Respondents Who 
Respondents Expressed an Opinion 
N %o N % 
Maintain the current 
minimum penalty 39 ZTE 39 281 
Increase the minimum 
term of imprisonment 
before eligibility 
for parole Vi 5:0 ff 5.0) 
Reduce the minimum 
term of imprisonment 
before eligibility 
for parole 61 43.6 61 43.9 
Abolish the minimum 
penalty 32 BIS, 32 23.0 
No response ak Or 7 -- -- 


LOrals 140 100.0 NAS SS, 100.0 


96 


Table 38 


Types of Reduction Considered to the Minimum Term of Imprisonment 


to be Served by Inmates Convicted of First-Degree Murder 


All Respondents Who 

Respondents Expressed an Opinion 

N % N % 
Reduce the current 
term of imprisonment 
Corea eerm, Of Po t0.25 
years, with the parole 
eligibility date to be 
set by the judge at 
his discretion IBS, 13556 Ae] Pas eS) 
Abolish the minimum 
25-year term before 
eligibility for parole, 
with the effective 
length of the sentence 
to be determined by 
the judge at his 
discretion 40 28.6 40 5348 
Other 16 11.4 16 21 
Not applicable 63 45.0 -- ace 
No response 2 IL! eee =a 
Sa ee ee 
Total: 140 100.0 1S 99.9 


a 


a7, 


B. Indeterminate Sentence 


The indeterminate sentence provided for habitual criminals con- 
sidered dangerous under section 688 of the Criminal Code does not 
form the subject of a consensus among the practitioners contacted 
in our survey. Indeed, 57.7% of the respondents think that it is 
appropriate to provide for this type of sentence while 42.3% 
totally disapprove-of this practice (for further details, see 


Tables?) 


Reality is perhaps not as clear and simple. Indeed, a good number 
of the practitioners object to this type of sentence but are unable 
to offer any alternatives. They end up accepting it as a last 
resort, especially for sexual offences. Here are some of their 


thoughts on the subject: 


“,.eWe need an alternative to control 
the really dangerous criminals. On the 
other hand, it's not imposed very often 
so there is some discernment in this 
type of sentence..." (20) 


“.eeFOr incurable sexual offenders, 
it's not a bad solution. It separates 
them from society as long as they 
remain dangerous..." (33) 


“,..-1 agree for people who are patho- 
logical provided that it includes true 


treatment. Eor habitual criminals, 
however, I think it's excessive..." (29) 


Those who support this type of sentence believe that, unlike 


a sentence of life imprisonment, an indeterminate sentence gives 
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the inmate a chance because his case can be reviewed annually 

by the Parole Board. Some also indicated that the cases they 

knew of (inmates serving an indeterminate sentence) had impressive 
criminal records and seemed to deserve this type of sentence. 

One practitioner also mentioned that the person he knew had 
already received a sentence of 45 or 50 years and that, therefore, 


it did not change anything in actual fact. 


Finally, some explained that they agree with the principle but 
doubt the effectiveness of the measure, as the following statement 


indicates: 


“eel agree with the principle but as 

for its effectiveness, we must look at 

the facts. I doubt that the environment 
allows the sentence to be effective. 
Moreover, even if the cases can be reviewed 
annually by the Board, the Board members 
are not very competent and are even 
incompetent, so..." (07) 


The practitioners who object to indeterminate sentences find 
that there is too much arbitrariness in this type of measure, 
the criteria are not clearly defined, and the assessments are 


not always credible. The following statements are explicieeun 


this regard: 


“eeeNot at all in favour of this. 

It is too arbitrary. In the present 
State of things, I don't think that 
a valid prediction can be made Epes 
It would be preferable to have a 
fixed sentence..." (35) 


Se 


".e-It can become aleatory. We must 
look at what's being accomplished 
inside. Is detention playing a 
rehabilitative role? Are there specific 
criteria? I don't believe in the 
effectiveness of these sentences 
because the environment is inadequate. 
I don't agree especially when we know 
that informers are on parole..." (05) 


Yeo obeeS alcearce. Lt" Ss Akela fe 
imprisonment without eligibility. 

The assessments are not necessarily 
valid. The people who make the assess- 
ments are not always qualified..." (21) 


Moreover, many practitioners believe that it amounts to the 


system or society giving up on some pecple: 


“..elt's like giving up on some people. 
Everyone should have a clear and specific 
sentence (...). It's as if they decided 
they would no longer do anything for some 
people...” (03) 


tee be AMOuUNntS CO saying: "I dont, know 
what to do with you any more’. Habitual 
Criminals are often people with serious 
social adjustment problems. These types 
of sentences don't solve anything. It 
would be preferable to have fixed sen- 
tences. These people need to know, 
especially offenders who need to be 
structured, including in time..." (09) 


Many practitioners also criticized the lack of programs for 
inmates serving indeterminate sentences in penitentiaries. 


As one said: 


“Tne nsts tutions don't, care: about 
them. They wait for the inmates to prove 
themselves or make a personal request. 
They are less responsive to them..." (34) 
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Finally, it should be noted that very few practitioners had 

an idea of the number of offenders currently incarcerated in 
Canada who meet this criterion. A proportion of 41.4% of the 
respondents did not know; 54.3% gave grossly exaggerated figures 
in the high hundreds and even 1,000 and 2,000; only 4.3% men- 


tioned a figure between 25 and 40, which is close to the actual 


figure. 


Table 39 


Appropriateness of Indeterminate Sentences 


for Habitual Criminals Considered Dangerous 


_— OO rr 


All Respondents Who 
Respondents Expressed an Opinion 
nner ee 
N % N % 
Yes 7D Ses GA's) Sie 
No S15) SES eS) S15) 42.3 
Don't know 9 6.4 -— a, 
No response al Or, -- -- 
eee 
Total: 140 100.0 130 100.0 


PART (FOUR 


POST-JUDICIAL PROCESSES 


AND THEIR APPLICATION 


VII - EVALUATION OF POST-JUDICIAL PROCESSES 


There are a variety of processes subsequent to the sentencing 
judgment. In a sentence of imprisonment, for, example, parole 
and mandatory supervision are an integral part of the criminal 
justice system. Indeed, many authorities are empowered to make 
decisions that affect the administration and effective length 
of this sentence. This chapter will focus mainly on the duties 


and powers of these authorities. 


A. Escorted and Unescorted Temporary Absences 


There is only one way to get into prison but there are many ways 
to get out. Escorted and unescorted temporary absences are one 
way- The purpose of the temporary absence program is to give 
inmates the opportunity to maintain and strengthen contacts with 
their families and the community, to evaluate the inmate's readi- 


ness for parole, etc. 


Escorted temporary absence can be individual or in a group and, 
like unescorted temporary absence, it is made available to inmates 
for humanitarian or medical reasons or to promote social integra- 
tion. Depending on the circumstances, various authorities have 
the power to grant the necessary authorization and specify the 
length and conditions of the absence. For example, unescorted 


temporary absence may be granted under supervision if deemed 


necessary. 
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The vast majority of the practitioners who answered the question- 
naine are ins tavour of this program. Indeed, 87% approve of 
escorted temporary absence while 13% raised various objections. 

We observed the same trend with regard to unescorted temporary 
absence. Most of the practitioners (92.4) approve of this program 
while 6.4% mostly disapprove. Unlike the escorted temporary 


absence program, no one totally disapproved (see Tables 40 and 41). 


Most of the practitioners agree with the underlying principles of 
the escorted and unescorted temporary absence programs, but this 
did not prevent them from voicing some reservations about their 


application. 


“It gives good clues as to the guy's 
motivation, his ability to function on 
the outside. But the institutional 
warden should always have the power to 
decide in these cases." (22) 


"It should be granted according to merit; 
it's not a vested right. Moreover, the 
cost is high, especially for escorted 
temporary absence..." (09) 


“The principle is sound but it is 
associated too much with administrative 
prerogative. It depends too much on 
available space in the institution, not 
on the individuals themselves. It's 
not always fair, but alternatives are 
not always available. If ten guys come 
in and they don't have ten places, it 
is granted more readily." (28) 


The practitioners also raised some questions about these measures 


which interrupt the period of imprisonment. Although they would 
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not consider eliminating them, they wish that they would be 


better administered and would better meet the purposes of the 


sentence of imprisonment. 


"lt "s Tike giving “candy +to- the guys 
and sentencing loses its impact." (20) 


"The guys don't always understand why 
absences are granted or denied, which 


does not improve their perception of 
JUStACE ss (ie) 


Moreover, some practitioners have observed a certain degree of 
disparity in the granting of temporary absences. They would like 
to see better coordination between the decisions of various autho- 
rities as well as better continuity of action. Individual merit 
does not always seem to be the determining factor in the granting 
of this privilege, particularly in the case of unescorted temporary 
absence. However, the practitioners failed to offer any solutions 
to remedy these difficulties. It is obvious that the temporary 
absence program is indispensable at this time. The institutions 
need it but some practitioners deplore the fact that it is used 
more to make room in prison than to speed up the social reintegra- 


tion of inmates and increase their motivation. 


105 


Table 40 


Position Regarding Unescorted Temporary Absences 


All Respondents Who 
Respondents Expressed. an. Opinion 
N % N % 
Totally approve We 51.4 a2 Don 2 
Mostly approve ayy 40.7 37, 41.3 
Mostly disapprove S) 6.4 i) 6.5 
Totally disapprove -- -- -- -- 
No response 2 1.4 -- -- 
Rotate 140 1007.0 ihegs) LOG <0 
Table 41 


Position Regarding Escorted Temporary Absences 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Totally approve 64 45.7 64 46.4 
Mostly approve 56 40.0 56 40.5 
Mostly disapprove Nes) LOT, Ls Ney ARS, 
Totally disapprove 3 Qe 3 Dee 
No response 2 1.4 -- -- 


Total: 140 100% 
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B. Parole 


Parole can be defined as a measure by which selected inmates 

may benefit, before the expiry of their prison term, from a 
release subject to certain conditions. Paroled inmates remain 

in the custody of the State until the expiry of their prison 

term (Studies on Imprisonment, p. 103). With certain exceptions, 
inmates are eligible for day parole after one sixth of their 
sentence has been served, or full parole after one third of their 
sentence has been served. The decision to grant or deny parole 
is made by the National Parole Board for sentences of 2 years or 
more, and by the Quebec Parole Board for sentences of less than 

2 years. The Board members also impose various special conditions 


with which the inmates must comply upon their release. 


The vast majority of the practitioners who responded to the 
questionnaire approve of eligibility for full parole after one 
third of the sentence has been served. Indeed, 86.5% totally or 
mostly approve of this process and only 12.4% disapprove (see 
Table 43). We should not conclude, however, that the respondents 
are completely satisfied with this measure simply because they 
Say that they approve of it. We were able to gather from the 
interviews that they consider the principle to be valid in theory 


but its application raised questions for many. 


er agree with the principle but not with 
the way it is being applied. It's burden- 
some and does not always achieve its purpose." (32) 


LOT, 


Viney pentod) Of eligibility for: day or 

full parole is acceptable but more people 
shoula be released. Now, they often grant 
day parole after one third of the sentence 
has been served. The whole process is 
delayed while some are ready to leave." (34) 


"You' can’t release a guy just like that. 


Parole is a way Of providing support and 
assistance. It should be promoted more." (07) 


One of the sharpest criticisms of parole was directed at the 
discretionary power of Board members. The practitioners at 
the federal level are the ones who complained about this the 


most. 


“The Board members who are appointed for 
political reasons are not qualified at all 
and the assessment of inmates is being 
increasingly based on moral factors. They 
don't operate in any systematic way. You 
can't understand it and the guys don't 
understand it either." (32) 

“I have nothing against parole except that 
the Board members have too much discretionary 
power and, furthermore, they have no compe- 
tence in the matter. Perhaps they should 
consult us (case management officers)." (21) 


“There are often disparities and they can't 
be explained.” (20) 


The majority of the practitioners (69.3%) believe that the deci- 
sions made by post-judicial authorities can increase disparities 
in sentences during their execution and can create new discrepan- 
cies in the administration of sentences (see Table 42). However, 
these disparities are not necessarily unwarranted when they are 


motivated by the desire to individualize the sentence. It remains 
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to be determined when disparities are warranted. Some practi- 
tioners believe that individual differences between Board 
members are mitigated by the fact that decisions to grant or 
deny parole are made collectively. For example, the decisions 
of a stricter Board member would be tempered by the influence 
of another more lenient member. However, the practitioners 
deplore the fact that Board members are appointed for political 
reasons in addition to the fact that they do not necessarily 


have the qualifications required to make judicious decisions. 


"The Board doesn't take any chances, and 
that slows down the release process." (40) 


Moreover, some practitioners made the following type of criticism 


during the interviews: 


"If these programs (day and full parole) 

are used to empty prisons, it's ridiculous. 

The correctional authorities must not 

review the decisions of the courts. 

Sometimes, their actions are inconsistent, 
especially in the case of short sentences." (19) 


Indeed, if parole undermines the decisions of the counts, itis 
because detention may not necessarily have been the most appro- 
Priate sentence. Thus, many practitioners would like to see the 
development of a more Systematic policy with a clearer statement 


of the objectives of each of the systems. 


Some practitioners also commented that parole and release after 


two thirds of the sentence has been served are measures that are 
not necessarily complementary or compatible. Indeed, inmates 

may prefer to serve two thirds of their sentence in lieu of 
parole. They are not supervised in the provincial system but 

are subject to mandatory supervision in the federal system. 

In principle at least, inmates should be encouraged to take steps 
to obtain as early a release as possible. This is precisely one 
way Of preparing an acceptable release plan, of motivating inmates 
and making them responsible. Inmates who are aware of the dis- 
cretionary power of the Board members and their lack of competence 
may be reluctant to take the necessary steps to apply for parole 
and may prefer to serve two thirds of their sentence. Some case 
management officers (community) deplored this incongruence between 


the two post-judicial measures. 


Table 42 


Responsibility of Post-Judicial Authorities 


for Increasing Disparities 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes 97 63-9 97 72.4 
No 517) 26.4 Siy/ 2/ «6 
Don't know 6 4.3 -- -- 
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Table 43 
Position Regarding Eligibility for Parole 
After Serving One’ Thira,of ther seneence 


(All Practitioners) 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Totally approve q)3) SSG Che: at3 
Mostly approve 46 S2e0) 46 SSeS 
Mostly disapprove 12 Bia ee Baz 
Totally disapprove 5 3.0 S) SO 
Don't know 2 tee -- es 
Total: 140 100.0 diets: 10020 


Table 44 
Position Regarding Eligibility for Parole 
After Serving One Third of the Sentence 


(Probation Officers) 


a ne ae eee 


All Respondents Who 

Respondents Expressed an Opinion 
SS ee eee 

N % N % 
Totally approve 29 OL 8 29 Dele 7 
Mostly approve 18 S20 18 SiesAS) 
Mostly disapprove 5 S39 3) 3 
Totally disapprove 2 3.6 2 Sa 
Don't know 41 2G cea wa 
SS EE eee 
Total: 56 LOOLG 54 100.0 


ee 


Table 45 
Position  hegarding Eligibility for Parole 


After Serving Cne Third of the Sentence 


(Case Management Officers - Community) 
All 
Respondents % 
Totally approve 2. BSiests| 
Mostly approve 14 Some 
Mostly disapprove 2 Died 
Totally disapprove 2 Si 
Total: 39 100.20 
Table 46 


Position Regarding Eligibility for Parole 
After Serving One Third of the Sentence 


(Federal and Provincial Detention) 


All 
Respondents % 
Totally approve 18 48.6 
Mostly approve -3 Sole 
Mostly disapprove > Loo 
Totally disapprove uy Zar 


Total: 37 100.'0 
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C. Statutory Remission and Mandatory Supervision 


1. Statutory Remission 


Statutory remission, equivalent to one fourth of the sentence, 
is granted to inmates upon admission to a custodial institution. 
Earned remission accrues by a certain number of days per month, 
provided the inmate has complied with institutional rules and 
regulations. Thanks to these measures, inmates who are not 
paroled can be released after having served two thirds of their 
sentence. In the provincial system, inmates released as a 
result of remission are not subject to supervision. Under the 
federal system, however, they are subject to mandatory super- 


vision until the expiration of their sentence. 


The original purpose of remission was to motivate inmates to 
follow a quick rehabilitation program. Today, critics denounce 
the automatic operation of these measures and their departure 


from their initial purpose. 


"It should be granted on a true merit 
basis,like parole. At present, the guys 
take it like candy and it loses its true 
meaning." (20) 


“Only extreme cases lose days. Those 

who make very little effort are rewarded 
the same as those who make a big effort . 
Also, institutional behaviour is not a 
guarantee of success in the community." (30) 


ars 


Despite these comments, the remission system still has some 
benefits. It would appear, for example, that it helps to maintain 


a certain degree of discipline in the institutions. 


"It's a safety valve for the penitentiaries." (18) 


 tesimostiy7an ald,co the: officers; more than.to 
the inmates." (08) 


“We'd have problems if we didn't have this 
PMSLOe esi t sTavway “to keep ony guys: in line. (35) 


Thus, the current remission system seems to be moving away from 
one of its initial objectives which was to promote rehabilitation. 
However, it does enable the authorities to maintain a certain 
degree of control over the inmates. The practitioners would like 
the remission system to be better utilized and applied in a more 


rational manner. 


From another point of view, many practitioners made the same kind 
of criticism about mandatory supervision which is an offshoot of 


remission. 


"It's rubbish. I approve of giving a guy 

a chance, but not 7 or 8 times. Those who 

don't want to rehabilitate themselves, we should 
be able to keep them inside until the end 

of their sentence. Otherwise, it's too 
automatic.” (40) 


“We should be able to make exceptions. 

To release a guy under supervision when 
everyone knows he's dangerous, that's not 
Hight. (23) 
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Some practitioners believe that mandatory supervision, as it 
is applied at present, can run counter to one of the purposes 


of sentencing, the protection of society. One interviewee said: 


"If it were not automatic, society would 
be protected for a longer period of time 
in some cases." (21) 


2. Mandatory Supervision 


A proportion of 64.2% of the questionnaire respondents are in 
favour of mandatory supervision (see Table 47). During the 


interviews, one practitioner commented as follows: 


"I agree with the principle. It's a period 

for social reintegration. You can't leave 

a guy alone in nature. Also, the last third 

loses all meaning if there's no supervision. 
Social control must be exercised to the end." (09) 


However, it is appropriate to question whether the respondents’ 
area of activity is likely to influence their perception of the 
mandatory supervision process. Table 47 may enlightentus an ens 


regard. 


aS) 


Table 47 


Position Regarding the Mandatory Supervision Process 


by Area of Activity 


Area of Activity ) 

Federal and 
Position Provincial 

Detention Parole Probation itoneeul 

N % N % N % N % 
Approve 22 59.5 20 Bee 40 LORS | 82 63.6 
Disapprove 15 AOE 5S 19 48.7 aes Ces 47 36.04 
motel: B7 100.0 39 100.0 3 LOO.0 129 LOORO 


(@®) 


Non-responses were excluded from the sample as well as 


responses by practitioners from other areas of activity. 


It would seem that a large part of the group that approves of 

the mandatory supervision process is made up of practitioners 

who are the least familiar with it. Are we to conclude that the 
practitioners who administer the process are facing serious 
problems? It would be premature to do so but it can nevertheless 
be said that the case management officers (community) are the least 
enthusiastic about this program and they are the ones who work with 


the clientele in question. 


"It's there to promote social reintegration 
but the guys often see it as a means of 
control) rather than an aid.” (05) 


LG 


"It's not effective. The recidivism rate 
is high. The majority of the quyctare not 
prepared for release. You can't do ary tiaing 
when they don’t want to hear anything. It's 
not interesting for anyone." (20) 


Thus, the attitude of the offenders under mandatory supervision 
can be a problem for the practitioners who often deplore their 
lack of motivation. Many said that they feel helpless against 


this attitude. One case management officer (community) expressed 


the following view: 


“Some guys don't need to be supervised 
after two thirds of their sentence has 
been served, while others should not 
be released." (25) 


These are the supporters of individualized sentences and, therefore, 
of their administration. They would like to see a better assessment 
of offenders before and after sentencing. They deplore the auto- 


matic character and lack of flexibility of theiprocessr 


As far as supervision itself is concerned, some practitioners fail 
to see its pertinence. They say that results are not very encour- 


aging and that this control aspect serves no purpose at present: 


PLOn lIcanit sfoll ow ya guy cabhlvday.. Settas 
impossible to exercise adequate control. 
We lose time and energy for nothing. 

In any event, if a guy wants to turn to 
crime again, we (case management officers 
- community) are not the ones who will 
stopehims” 2(24) 


Lads] 


However, sQqme practitioners say that it is unthinkable to 
release someone overnight without a support structure. If 
the inmates were better prepared for release, we might get 


better results. 


Table 48 


Position Regarding Release Under Mandatory Supervision 
After Serving Two Thirds of the Sentence 


(Federal and Provincial Detention) 


All 
Respondents % 
Totally approve Z IRS 5/8) 
Mostly approve it 40.5 
Mostly disapprove s) 24.5 
Totally disapprove 6 16.2 


Total: Si 100.0 
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Table 49 
Position Regarding Release Under Mandatory Supervision 
After Serving Two Thirds Of the sentence 


(All Practitioners) 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Totally approve a3 conc 33 Zao 
Mostly approve 55 698 55 40.1 
Mostly disapprove 31 Zoe 31 2256 
Totally disapprove 18 Tero. 18 Use 
Don't know = Zia -— oe 
hota: 140 100.0 Besyy 100.0 


Table 50 
Position Regarding Release Under Mandatory Supervision 
After Serving Two Thirds of the Sentence 


(Case Management Officers - Community) 


re a 


All 
Respondents % 
SS SS EEE 
Totally approve 9 2 
Mostly approve aie 28.2 
Mostly disapprove a2 30.8 
Totally disapprove % he 
Te eee 
TOtal = 39 TOORO 


IES) 
Table 51 
Position Regarding Release Under Mandatory Supervision 
After Serving Two Thirds of the Sentence 


(Probation Officers) 


All Respondents Who 


Respondents Expressed an Opinion 

N % N % 
Totally approve 14 2560 14 26.4 
Mostly approve 26 46.4 26 49.1 
Mostly disapprove g TiGre: Ss) Lies 
Totally disapprove 4 fash 4 9h fo) 
Don't know 3 Di -- -- 
Totals: 56 100.0 oS) LOO70 

Table 52 


Position Regarding Absolute Release (Without Supervision) 
Following Remission for Good Behaviour 


(All Respondents) 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Totally approve 28 20.0 28 21.4 
Mostly approve 34 2425 34 26.0 
Mostly disapprove 40 28.6 40 B0%5 
Totally disapprove 29 Zone, 29 22 ok 
Don't know 5 S20 -- aia 
No response 4 Paes | -- -- 
TOtals 140 100.0 Be SBh 100.0 


a 
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Table 53 
Position Regarding Absolute Release (Without Supervision) 
Following Remission for Good Behaviour 


(Practitioners in Custodial Institutions) 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Totally approve 3 Spel 5 8.8 
Mostly approve 7 Leno 7 2026 
Mostly disapprove uy Zoek 11 San 
Totally disapprove aS 35 / Ls SSrZ 
Don't know 3 See -- anes 
| nan Soa ae ee 
rotaL< 37 LOO O 34 100.0 


Table 54 
Position Regarding Absolute Release (Without Supervision) 
Following Remission for Good Behaviour 


(Probation Officers) 


a aera 


Pay Respondents Who 

Respondents Expressed an Opinion 
ane een nan 

N N N % 
Totally approve 34S) 26.8 BES 2609 
Mostly approve 16 23:26 16 308 
Mostly disapprove Sey) 3054 day) S20 7 
Totally disapprove 4 Jae 4 Teed! 
Don't know Pe SAS) Ahn ae, 
No response 2 36 -- -- 
Total: 56 LO0.0 52 LOCEG 


Table 55 


Position Regarding Absolute Release (Without Supervision) 
Following Remission for Good Behaviour 


(Case Management Officers - Community) 


All Respondents Who 
Respondents Expressed an Qpinion 
N %o N % 
Totally approve 6 RA 6 LG. 
Mostly approve LO PIERS) 10 PISS) 
Mostly disapprove 9 25a 2) 24 
Totally disapprove 12 3056 12 B24 


No response 2 Dre 2 -- = 


IREKESULS 39 100.0 Sh7/ 100.0 


VIII - POWERS AND DUTIES OF THE PRACTITIONERS 


Given the objectives of this study, it was essential that the 
sample be composed of practitioners in various key positions. 
This chapter will deal with the duties and powers of these 


practitioners. 
A. Probation 
ies. Duties of Probation Officers 


A grand total of 71 probation officers or 39.2% participated in 
this nesearch. Of these, 56°0r 78 79% responded to the question- 


naire and 15 or 21.1% were interviewed. 


The probation officers in Quebec are responsible for various 
tasks: among other things, they administer the probation orders 
issued by the courts, supervise probationers, write pre-sentence 


reports and administer the parole of persons sentenced to less 


than 2 years. 


We asked the practitioners which of the functions of assistance, 
Supervision or counselling is the most important to them. Among 


the probation officers, 58.2% indicated assistance, 21.8% guidance 


and only 14.5% selected the supervision of probationers or parolees 


(see Tables 56 and 5 < 


The parole officers interviewed shared this opinion: 
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VASSi Stance: us the wmostiamportant .7" (04) 


MASSi stance as amportant,. but vour clientele 
Mea NOUENereVOlUuntam ly, soit! snaitfierent.” (09) 


“The helping relationship is the most 
“UpOutant Duc. 1h 2S not the most successful. 


If the probationer dcesn't want any help, 
hiv eguiseless.” (15) 


While many practitioners ideally prefer the helping relationship, 
Lents not alwaysepOssiole in, practice. Indeed, it 1s difficult 

to motivate people in spite of themselves and many practitioners 
presently lack the time to do so. Therefore, it is not surprising 
that nearly 40% of the probation officers who responded to the 
questionnaire prefer the counselling and supervision aspects of 


their work. One officer interviewed commented as follows: 


“Everyone's duties should be better defined. 
Probation officers are often uncertain about 

what the Service expects. The administrative 
aspect, for example, versus the assistance 

Bpseecctnee TherService: isinot very: clear iabout 

what it expects from the professionals. 

The tasks and guidelines of intervention with 
clients should be defined more precisely. 

Work is presently under way in this direction." (14) 


The “lack Of clear and precise policy: could» partly explain 
the differences observed among the respondents, in addition to 
theamultitudesoetetacsks rand individual characteristics. For 
example, some practitioners singled out one important aspect 
while others perceive assistance, supervision and counselling 


as inseparable. 
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"Tt all depends’ on the officer. 
Personally, I prefer the assistance aspect 

but supervision and counselling are also very 
important. It must be borne’ in mind that 

our clientele is not always very motivated 

and that assistance is not always sufficient.” (16) 


Moreover, some of the officers interviewed mentioned evaluation 


of offenders for purposes Of the pre-sentence report as a pre- 


dominant function: 


“The pre-sentence report is what gives me 
the most satisfaction. Informing the court 
is what's most important to me." (28) 


As far as workload is concerned, a large number of the probation 
officers complained of being overloaded. This Opinion, shared 


by many, was expressed by one respondent as follows: 


“We find ourselves with more and more cases, 
and more and more difficult cases. We have 
cases involving psychotics, sexual offenders, 
people with serious problems. It's a very 
complicated problem and we don't have enough 
time to do everything." (17) 


2. Powers of Probation Officers 
ae ti fropation Officers 


Probation officers, who are responsible for administering court 
orders, have certain powers associated with case management. 

For example, they can close a case early, where appropriate, 

Or determine the frequency of meetings with clients. The officers 


interviewed were almost unanimous in saying that things have 
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improved over the past few years. However, many are dissatisfied 
with the special conditions imposed by the courts. A proportion 

of) 37.5% think that the conditions of probation are not always very 
Noel yOu wed Voeice Onsthnenolher hand) 55. 4%71hold? the. opposite 


view: (see Table 58) 


"The situation has improved greatly in 

the past few years. The conditions are 
well adapted to the guys and this helps 
them not to succumb to temptation." (17) 


“Some conditions are not very useful and 
represent an obstacle for “us. They lead 
to keeping things back and this strains 
the helping relationship. Some conditions 
Simply cannot be verified, therefore they 
Cannot be mice tulmomirealistic.™ (14) 


The practitioners deplore their lack of power or authority 
especially when a condition appears to be unrealistic or when 


conditions are breached. 


“We have a problem with instituting 
proceedings. We can't speak to the court 
when we want to nor the way we want to. 
We can't obtain a sanction within a 
reasonable time and the deterrent effect 
Opethes order iswlost." (15) 


“The guys laugh at us. They know we can't 


do much. It takes a long time. We must 
prove that there was breach and the guys 
get away with it very easily." (18) 


“We don't have enough authority to get 
their respect." (28) 


Nevertheless, 64.8% of the questionnaire respondents are satisfied 
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with the freedom of action they have to ensure the effective 


individualization of sentences (see Table 59). Despite the 


difficulties mentioned above, some practitioners believe that 


they have sufficient power but that support is lacking. 


“The officers are not paralyzed but rather 
poorly or insufficiently supported by the 
judicial authorities." (14) 


Again, they expressed the wish for better coordination between 


social practitioners and the judiciary. 


Table 56 


Most Important Function 


of Post-Judicial Practitioners 


ee a 


All Respondents Who 
Respondents Expressed an Opinion 
i 
N % N % 
Assistance 46 SERS) 46 338 
Supervision 54 38.6 54 S97 
Counselling 28 20.0 28 20.6 
Counselling and 
supervision Bi LG 2 aS 
Counselling and 
assistance i Ore ne On? 
All of the above 5) 326 5 Sis 
No response 4 2D Ke ae. ae 
Se eee 
motes: 140 100.0 13.6 LOO 


Ly 


Tables 57 
Most Important Function 


Ob PrObatwvon  Otitaicers 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Assistance 32 5750 32 SyS'5 2 
Supervision 8 Lon 3 8 Aw 
Counselling eZ 2104 12 213 
Counselling and 
supervision a es ul rans 
Counselling and 
assistance 1 18 mt ahs) 
All of the above 1 bat} L ee 
No response al 1.8 -- -- 
Total: 56 LOO..O 55 LOOTR.O 
Table 58 


Perceived Usefulness and Realism 
of Conditions of Probation and Parole 


(Probation Officers) 


Number of 

Respondents % 
Generally useful 
and realistic 31 55.4 
Sometimes, useless 
Or unrealistic 4 Med: 
Often useless 
or unrealistic 21 37.5 
TOtCaLs 56 100.0 


OOO 
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Table 59 


Perceived Freedom of Action 


Of Probation Offrcers 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes it exists a5 6205 35 Girag 
No it does not exist Ry. 30.4 La 30.4 
Don't know a SIONS! -- -- 
No response Z 3.6 -- -- 
es a 
Total: 56 100.0 52a 100.0 


eo 
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1. Duties of Case Management Officers (Community) 


Of the 53 case management officers (community) who participated 
in this study, 14 or 26.4% were interviewed and 39 or 73.5% 
responded to the questionnaire. Like the probation officers, 

the case management officers (community) also assume functions 

of supervision, counselling and assistance. They supervise 
parolees, inmates under mandatory supervision, residents of 
halfway houses, etc. The majority (60.5%) indicated that, in 
practice, supervision is the most important aspect of their work. 
A proportion of 18.4% think that counselling is the most important 
and 15.4% mentioned the helping relationship as being the most 
important (see Table 60). Many more nuances were observed during 
the interviews. Indeed, although supervision is perceived, in 
practice, as making up the greater part of the work, the helping 


relationship cannot be overlooked. 


“Once the helping relationship is established, 
control is achieved automatically. They are 
dual aspects of the work." (29) 


“Supervision is important and with the type 
of clientele we have, we cannot help without 
Ssupervaspon.."? .22) 


“In practice, we mostly supervise and collect 
information. “Assistance slips into all of this 
buteiuwouldiidker tol doimoretof it. (25) 


During the interviews, some practitioners deplored the fact that 
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their work is focused mainly on supervision while the assistance 
aspect would be more satisfying for all parties. Still, some 


pointed out that control is an essential and inseparable part of 


Ene LoewoLk. 


"Our clients are not angels who happen to 
be there by chance. We must control them, 
especially the repeat offenders." (26) 


While some practitioners question their role as case management 
officers (community), a much greater number question the nature 


and scope of their powers. 


2. Powers of Case Management Officers (Community) 


Among the questionnaire respondents, 55.3% are satisfied with 

the latitude given to them to effectively individualize the cases 
assigned to them (see Table 61). A proportion) of) 39:45% beltieve 
that the special conditions imposed by the Parole Board are not 
very useful or realistic (see Table 62). Moreover, the fact that 
the officers cannot modify them without referring to the Board 


causes a whole series of cumbersome technical difficulties. 


“Parole is interesting in terms of the 

special instructions that the Service can 
administer. But the special conditions 
imposed by the Board can be annoying and 

we have less and less control over them." (24) 


“There are too many structures; it's some- 
times difficult to make a move. We don't 
have enough autonomy vis-a-vis the Board." (27) 


st 


Some practitioners criticized specific conditions such as the 
GFequirementevomreport LO thé! police;—to undergo psychological 
therapy, to remain within a specific geographic area, etc. 


These types of conditions create a climate of distrust between 


officers "and “elients : 


“You can't play fair with the clients when 
ammnrealistac Condition is: imposed. It 
blocks communication. For example, you 
Coneteralikato. a Cligntsabout Nis” arconol 
problem if it is specified that he must not 
drinks hhney Can tetalk LO ws about, it 
otherwise we have to report a breach of 
eondrtyon..* .(25) 


"IT can't stop a guy from seeing his girlfriend 


because she has a record, unless I move in 
Wien hime 27) 


Thus, some conditions are seen as restrictive for both the 
officer and his client. The officers would like to have greater 


autonomy vis-a-vis the Board, as expressed in the following 


comment: 


“We think too much in terms of what the Board 
will approve. We could recommend a psycho- 
logical follow-up but it is not absolutely 
necessary for parole." (20) 


From another point of view, many interviewees complained that 
they are crushed by a bureaucracy that ties their hands and 


limits their action. 


“We are caught between legalities, tech- 
nicalities and paperwork." (01) 


iz 


Greater autonomy vis-a-vis the Board could minimize this problem 
but the officers did not offer any concrete solutions. 

Opinions were divided, however; some of the practitioners inter- 
viewed and some respondents to the questionnaire are satisfied 


with the current system of conditions and with their powers. 


"The conditions are realistic and the guys 
need them." (22) 


"I use my discretionary power a lot. 

Obviously, I can't overlook certain conditions, 
but I use it as much as possible." (30) 

"We have some power but we must take it. 

That's what's difficult, because the officers 


often lose their motivation. We need group 
Betion..” —(20) 


One point of agreement among the officers is that they have 
sufficient power to deal with a breach of conditions adhe 
revocation procedure is quick and the individual is promptly 
Summoned before the Board. The threat of a new sanction: is eliso 


present. 


"The guys know that we don't fool around 
and that's the Only way to get their TESpPect. (ely 


Finally, it would appear that the powers of the National Parole 
Board can be a double-edged sword. While its power to impose 
special conditions is sometimes questioned, its preponderant 
authority in the revocation Of parole or mandatory supervision 


is generally accepted. 
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Table 60 
Most Important Function 


of Case Management Officers (Community) 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Assistance 6 oP Seal 6 SRS 
Supervision 23 5g 30 Ze 60/5 
Counselling v) L729 i] Alicea 
All of the above p) rau 2 See 
No response 1 26 -- -- 
RO wales 39 100.0 38 LOG so 
Table 61 


Perceived Freedom of Action 


of Case Management Officers (Community) 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes it exists OAS 538 Za S5a0 
No it does not exist Lu 43.6 qe 44.7 
No response ah 2.0 -— om cet 


Totals: 39 100.0 38 100.0 
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Table 62 


Perceived Usefulness and Realism 
Of CondrvEemons (Of Probatvoneand se arome 


(Case Management Officers - Community) 


eee 


Number of 
Respondents % 


a 


Generally useful 


and realistic DS) De). 6 0 
Sometimes usefull 

and realistic 9 ASHE Al: 

Often useless 

Or unrealistic 7, [heats 
EE eee 
Total: 39 100.0 


is 


Cx Detention 
ie VDueTes Porto Practumioners Vin: ‘Custodial -Institutiaons 


Our sample included social workers in provincial prisons and 

case management officers (institutions) in federal penitentiaries. 
We interviewed a total of 8 people or 17.7% of the 45 participants 
inevnasesoudy awnale 3/*people or (62.2% Of practitioners sin cus= 
todial institutions responded to our questionnaire. These people 
are responsible for the supervision and follow-up of inmates in 
custody. A proportion of 54.3% believe that supervision is the 
most important aspect of their work, while 20% think that. it is 
assistance. Another 20% mentioned counselling as their most 


important function (see Table 63). 


“In minimum security institutions, the: job 

is to help and supervise. You plan the 

guy's release, his absences, etc. In medium 
security institutions, the environment forces 
your tomemostly supervise. “You don't have many 
tools or opportunities." (32) 


“We supervise. Assistance is left up to the 
MyvinceunmieoLricers”©.(35) 


Thus, some practitioners deplore the lack of tools and means to 
effectively provide assistance. We observed a kind of cynicism 
regarding the bureaucratic nature of the system which seems to 


paralyze some practitioners: 


"At present, I do administration, 
management. I am required to maintain 
the appearance of a certain therapeutic 
concern but it doesn't go any further 
than that. I don't have the means." (36) 


Some practitioners commented during the interviews on one 


aspect of their work that was not addressed in the questionnaire, 


that of inmate assessment: 


“Inmate assessment is of prime importance. 

We must know if he can be granted absences, 
transfers, how to plan his release, etc. 

A good professional must ensure the protection 

of both the guys and the public and work 

towards rehabilitation. In order to do Enis? 

we need an accurate assessment of the inmate." Cis) 


“We supervise but we also assess the guys, 
that “s very important.” (35) 


The duties of these practitioners cannot be divided into clear 


and mutually exclusive categories. Indeed, as is the case with all the post- 


judicial practitioners, having to supervise an individual does 
not exclude helping him or counselling him. Of course, it can 
be difficult to combine these functions harmoniously but many 


practitioners say that the approach must be as complementary as 


POSSible. 


Assistance and counselling can be useless when the offender does 
not want to cooperate and Supervision is not always required 
when an individual is functioning well. The complaints of the 


Practioners in custodial institutions have more to do with 
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bureaucratic constraints and lack of autonomy and flexibility 


than with their duties per se. 


2. Powers lor) Practrtoaoners an: Custodial Institutions 


It is interesting to note that 48.6% of the questionnaire respon- 
dents believe that the powers of post-judicial practitioners are 
inadequate to permit effective individualization of the administra- 
tion of sentences. A slightly lower proportion or 45.9% hold the 
opposite view (see Table 64). This distribution occurred only 
within this group of respondents. Indeed, more than 55% of the 
case management officers (community) and probation officers were 
Satbistiedewathy tne repowers.owThersituationyis not radically 
different for the case management officers (institutions) and 
social workers but there is a difference between these two groups. 
At present, it is impossible to interpret this difference without 
speculation. Available data does not permit it. However, further 


investigation could prove to be interesting. 


During the interviews, one practitioner explained the situation 


as follows: 


"No, I don't have enough power. I am 

asked to collate information from 2 or 3 

people that living unit officers could 
summarize. I have many administrative 
constraints. I simply meet the standards.” (36) 


Another point brought up during the interviews is the lack of 


bY 
(e9) 
ie8) 


: wth _ ee 7 
power over certain so-called "political" decisions: 


"Soon, the guys will have the right to 

see our reports. If they ask for it. 

It doesn't make any sense. We're going 

to have to watch what we say and further- 
more, write it so they can understand!" (21) 


Again, the practitioners would like to see better coordination 


between themselves and the decision-making authorities. 


Moreover, a significant number of respondents (45%) seem to be 


satisfied with their powers, as one interviewee said: 


"Yes, we have some power and we should use 

1t morey “lt %s not being used enough, for 

various reasons: lack of resources, and also 

work habits. To change this would be a problem. 

It would require an extensive review process." (02) 
Table 63 


Most Important Function 


of Practitioners in Custodial Institutions 


eS TEE eee 


All Respondents Who 

Respondents Expressed an Opinion 
SS ee eee 

N % N % 
Assistance qi Leng 7 205.0 
Supervision 1S) Sea 19 5453 
Counselling vi USS a 200 
All of the above 2 See Z S67 
No response 2 5.4 —— ae 
Total: Si 100.0 35 100.0 


aes) 


Table €4 
Perceived Freedom of Action 


of Practitioners in Custodial Institutions 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes it exists ay, 45.9 i 48.6 
No it does not exist 18 48.6 18 Sie a 
Don't know P) 5.4 -- -- 
Potats: 37 100.0 35 LOC RO 
Table 65 


Perceived Usefulness and Realism 
of Conditions of Probation and Parole 


(Pract evoners an Custodial Institutions) 


Number of 

Respondents % 
Generally useful 
and realistic pall 56.8 
Sometimes useless 
Oreunyeali stic 4 10.8 
Often useless 
SOreUuNnsealLLstuc 12 BD oA 


Motard 37 NOOO 
nee Ss ee 8 ee eee 
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Table 66 
Position Regarding Increasing 


the Powers of Post-Judicial Practitioners 


All Respondents Who 

Respondents Expressed an Opinion 

N % N % 
Increase powers 75 Be a6 the SiG 
Maintain powers 58 41.4 58 43.0 
Reduce powers 2 1.4 2 do 
No response 5 Spas) -- -- 
— eee 
Total: 140 LO0.0 eee) EOORG 


Table 67 
Perceived Usefulness and Realism 


of Conditions of Probation and Parole 


eee EEE eee 


All Respondents Who 
Respondents Expressed an Opinion 
eee 
N % N % 
Generally useful 
and realistic 79 56.4 79 Sia 
Sometimes useless 
Or unrealistic 18 129 18 diese eg) 
Often useless 
Or unrealistic 41 290 41 PLETE, 
Generally useless 
and unrealistic 
No response 2 a4 -- ee 
pe 
SS Eee 
Total: 140 TOOEO 138 100.0 


Perception of Conditions 


of Parole and/or Probation 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 

Too jrestrictive for 
the supervisor 10 heal ifs) sida 
Too restrictive for 
the probationer/parolee 19 13/56 19 ik. 
Too restrictive for 
the supervisor and 
the probationer/parolee 4 IS) 4 4.4 
Excessive 4 279 4 4.4 
Excessive, too restrictive 
for the supervisor and 
the probationer/parolee 2 1.4 2 2a? 
Unrealistic 3 26.4 Sy: C26 Mae 
Unrealistic and too 
restrictive for 
the supervisor 6 4.5 6 6.6 
Unrealistic and too 
restrictive for 
the probationer/parolee 3 Peat 3 ENG S 
Excessive and unrealistic 4 2~9 4 4.4 
All of the above uf Oty ub ee 
Not applicable 50 SF 7/ -- oe 
Totals 140 FOO..0 90 100.0 
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Table 68 
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Table 69 
Perception of Workload of Practitioners 


Who Supervise Conditionally Released Inmates 


All Respondents Who 
Respondents Expressed an Opinion 
N % N % 
Yes, the workload permits 
adequate supervision D 3.6 5 4.5 
Yes, with reservations 62 44.3 62 aysicks! 
No, the workload does not 
generally permit 
adequate supervision 28 2030 28 PRS wei 
No, absolutely not 16 11.4 16 14.4 
Don't know 1 0.7 -- a 
Not applicable 28 20.0 od -- 
ee ee 
Total: 140 LOO.O i 100.0 


Table 70 
Perceived Freedom of Action 


of Post-Judicial Practitioners 


a ee sis 


All Respondents Who 
Respondents Expressed an Opinion 
a 
N % N % 
Yes, it exists 15) 535.6 (hs) 56.8 
No, it does not exist Sw 40.7 Sa, A362 
Don't know 5 3.6 -- -- 
No response 3 Zoek -- ~ins 
Total: 140 100.0 IZ 100.0 


aE ee 


SUMMARY AND CONCLUSIONS 


144 


Methodology. 


Since the principal purpose of this study was to sound the 
opinion of non-jurist practitioners and professionals regarding 
sentencing, we first had to determine the sample as well as the 


methods by which we would collect these views. 


Thus, we took an inventory of practitioners who work with adult 
offenders in the fields of probation and parole, in custodial 

institutions and various community centres. Care was taken to 
maintain the representativeness of the sample both in terms of 


area of activity and geographic area in Quebec. 


Two methods were used: a questionnaire, which was S@nt tonm2o0 
people, and interviews. The purpose of the questionnaire was 
to determine trends of opinion among the practitioners while that 
of the interviews was to obtain more detailed feedback to enable 


us to better interpret the data compiled from the questionnaires. 


The results of our analysis can be divided into three parts: 
(1) sentencing; 
(2) types of sentences; and 


(3) post~judicial processes and their application. 
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SENTENCING . 


In the part on sentencing, we first attempted to determine the 
practitioners' perceptions of the present situation and then 
asked them to suggest improvements deemed necessary in three 
areas: 
- the provisions of the Criminal Code that deal 
specifically with maximum and minimum penalties; 
-- pre-sentence steps and procedures such as ‘the 
pre-trial period and bail, plea bargaining and 
the pre-sentence report; and 


- the severity and disparity of sentences. 


1.- The present Situation 


The practitioners we contacted consider that maximum penalties 
Givesanvindication of the gnavity of the offence’ but.are not 
basedeonpspecifnescniteria ofsproportionality,. far > fromoit-; 

For this reason, they lose much of their deterrent value because 
most people are more sensitive to the actual sentence imposed by 
tThescourt thanwto thet. provided in the (Codes a Furthermore, the 
practitioners themselves are not that familiar with the maximum 
penalties provided for various types of offences but are aware 
that quite a wide range of serious offences, such as break and 


enter, robbery and murder, are subject to the same maximum penalty. 
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Minimum penalties are generally considered to be unfair and 


restrictive in regard to the judge's discretion to individualize 


the sentence. 


The respondents approve of the criteria currently applied for 
granting bail but find that the criteria discriminate against 


offenders who lack financial means. 


Plea bargaining is seen as a very common judicial practice. 


However, more than two thirds of the respondents reacted negatively 


EOmE 


As for the pre-sentence report, the vast majority of the respondents 
believe that it is taken into account by the judges and that it is 
a rich source of information. Unfortunately, it is often exploited 


by attorneys as a delaying tactic. 


On the severity of sentences, the respondents feel that those 
imposed in Quebec are mostly fair but they are not sure about those 
imposed in Canada as a whole although they believe the situation 


to be not much different than in Quebec. 


Disparities in sentencing are generally considered warranted, 
with some exceptions. That is the price to pay, we were told, 
for individualization. Disparities are often attributable to 


the offender's criminal record; the subjectivity of the judge, 
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Chevettommeyvc iskilis, the desinertomprotect society, the 
objective and factual circumstances of the offence, and the 
influence of social reaction to the type of offence committed. 
inwaddieicneLoechesemtactors, listed an order of priority as 
indicated by the respondents, the interviewees suggested that 
disparities can also be explained by regional characteristics, 
the type of court where the accused is tried, and the offender's 


experience with the criminal justice system. 


2.— Reform Proposals 


Considering the practitioners' criticism of the Criminal Code 
provisions regarding maximum penalties, we expected them to 
suggest that they be reduced. This was done by nearly half of 
the practitioners but a large proportion advocated maintaining 
the status quo. The former argue that a reduction would provide 
a better deterrent by maintaining a correlation between the 
gravity of the offence, the penalty provided and the reality of 
the sentences usually imposed by the courts. The supporters of 
the status quo argue that the discretionary power of the judge 
must be preserved. However, we cannot ignore the fact that some 
practitioners would like stiffer maximum penalties for certain 


types of offences against the person. 


In determining the maximum penalty to be imposed, the practitioners 


would like the following criteria to be taken into consideration: 
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First, the gravity of the offence and the 

protection of society; 

- to a lesser degree, the damages incurred by the 
victim and the deterrent value; 

- to avery small degree, current judicial practice; 

- also, the offender's criminal record, the develop- 

ment of his criminal profile, and the dgree of 


planning and premeditation of the offence. 


As for minimum penalties, the majority of the respondents are in 
favour of abolishing them except for various serious offences, 
especially those involving violence or the importation of drugs. 
Nevertheless, a small minority would like a fairly precise state- 
ment of the maximum and minimum penalties, the objective and 
subjective circumstances of the offence as well as mitigating and 
aggravating circumstances to be taken into consideration by the 


judge in sentencing. 


The reader will recall that plea bargaining did not win the 
approval of our respondents by a wide margin. It is therefore 
normal that 86% of them would like very precise regulations to 
avoid possible injustice as a result of plea bargaining. However, 


even with guidelines, some still consider this procedure to be 


discriminatory. 


The pre-sentence report should be mandatory in all cases of FIRST 


incarceration. Forty-four percent (44%) of the respondents believe 


149 


that it should be mandatory in ALL cases of incarceration. 
Nearly two thirds of the sample are in favour of including 
elements relating to the victim's opinion while one third are 


formally opposed to it. 


On approaches to sentencing, the respondents favour or tend to 
favour the establishment of guidelines to the extent that they 
do not become binding on the judge. The best way to establish 
them would be to draft a legislative provision stating the 
purpose and principles of sentencing that must be considered by 


the judge as well as the weight to be given to individual criteria. 


The criteria deemed most significant are the objective and factual 
circumstances of the offence, the offender's criminal record and 
the need to individualize the sentence. The protection of society 
was also mentioned by a majority of respondents while variations 
in social reaction and the victim's opinion were considered least 
important, having been mentioned by a mere third of the respondents. 
dtwistalsovappropriate, in their opinion, to consider subjective 
circumstances of the offender such as an alcohol or drug addiction 


problem. 


A good number of practitioners would also like judges to give 
reasons for their choice of sentence in the sentencing judgment 


in order to permit better post-sentence control. 
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In short,- the majority of the respondents approve Of an approach 
based on individualization of the sentence by the judge, giving 


him full powers or recommending close collaboration with psycho- 


social practitioners. 


LY PES OF SENTENCES 


The practitioners were asked to consider the purposes of sentencing 


in both the questionnaire and the interviews. Some of them consider 
the protection of society to be ultimate goal, while others feel 

it is simply one of many objectives including punishment, deterrence 
and rehabilitation. Many also believe in combining punishment and 


rehabilitation. 


In this perspective, it is generally believed that there is an 
over-reliance on imprisonment which is generally deemed ineffective 
out nevertheless necessary for serious offences, crimes of violence 
and habitual criminals. Imprisonment should be imposed only as 

a last resort. The sentencing judge is not required to take over- 


population of prisons into account. 


Thus, 85% of the respondents support various alternatives to 
imprisonment with which they are generally familiar, with a few 
exceptions. They consider them to be effective and economical 
but maintain that the Judge must be selective in his@choiee: 
They 


must be imposed with discernment and there must be close 


collaboration with Psychosocial practitioners. 


Zo 


The respondents even suggested innovative measures in connection 
with these alternatives: involvement of victims, seizure of 
salary to compensate victims, participation of the education 
system in training programs for certain types of offenders, social 


sponsorship program involving the use of volunteers, etc. 


However, the alternatives are not exempt from criticism. They 

are faulted for their lack of pertinence or effectiveness, the 

fact that they represent a means for cffenders tc shirk their 
responsibilities, that the persons on whom they are imposed are 
often used as cheap labour, and that the measures are often applied 


innaddite2oneeoO vanes notsvinstead of the initial sentence. 


As far as the administration of these measures is concerned, 

the practitioners complain that their powers are inadequate, that 
it increases their workload in terms of reports and control when 
they are already overloaded, and that the measures often represent 
an unproductive burden for the organizations within which community 


work is executed for example. 


We could not ignore the issue of minimum 25-year terms before 


eligibility for parole in a study of this type. 


Two thirds of the practitioners (65%) are in favour of abolishing 
this minimum term of imprisonment. Their arguments are many: 
aeekttstacpolitical: decision; 


- 25 years is inhumane; 


bo 


those who receive this sentence become even more 
dangerous in prison; 

- they are difficult to manage: how can officials 
encourage them to participate in institutional 


programs when they have practically no hope. 


The general consensus is to allow the judge or post-judicial 
authorities to release the inmates after a shorter period of 


imprisonment varying between 15 and 25 years. 


As for indeterminate sentences for daneecous offenders and 
habitual criminals, 57% of the sample approve of them and 42% 
disapprove. They are considered useful only to protect society 
or when combined with a rehabilitation program. However, the 
practitioners fear arbitrariness on the part of the decision- 
makers, given the unreliability of predicting future behaviour 


Or dangerousness. 


POST-JUDICIAL PROCESSES AND THEIR APPLICATIQGN 
The dast* part of our “studyvedealt with temporary absences, parole, 
Statutory remission as well as the duties and powers of those 


who administer these processes. 


The practitioners generally approve of temporary absences with 


Or without escort. However, these privileges should be granted 


with discernment and granting or denial shoula always be justified 


aides 6: 


so that the inmates know where they stand. It was pointed out 
that escorted temporary absences are expensive and should be 


granted with due consideration of the expense involved. 


Parole is also widely accepted. However, many practitioners 
have reservations especially regarding the discretionary power 
of the federal Board members a number of whom are appointed for 
political reasons and, consequently, have no special expertise 


in the area of delinquency. 


Our respondents pointed out that this can lead to disparities 
that are incomprehensible to the inmates as well as the practi- 


tioners themselves. 


Furthermore, many have observed inconsistencies between the 
objectives of the judiciary and those of post-judicial authorities 


who hold discretionary power. 


As for statutory remission, it is mostly criticized for its 
automatic application which reduces much of its value in terms 


of facilitating the management of inmates. 


Finally, although mandatory supervision after serving two thirds 
of the sentence is generally approved of, the practitioners think 
that it is poorly administered and can jeopardize the principle 


of protection of society. 
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In this particular case, the inmates are not at all _prépared 
for release and those who benefit from this measure are generally 


the most difficult, if not the most dangerous, offenders. 


The duties and powers of practitioners in the post-judicial 


sector can be summarized as follows: 


The probation officers consider that their main tunctrenmme ato 
assist probationers and to prepare assessments for purposes of 
pre-sentence reports. They are generally satisfied with their 
powers but have some complaints regarding their workload and 
the delays involved in bringing clients before the court when 


there is a breach of conditions. 


For their part, the case management officers (community), 


commonly called parole officers, consider their main function 
to be supervision. The assistance aspect is secondary. They 


are generally satisfied with their powers. 


In addition to supervision and assistance, the practitioners in 
custodial institutions mention assessment, a function that they 


Share with living unit officers. 


Finally, all expressed the unanimous desire for greater collabo- 


ration between judicial anda post-judicial authorities. 
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1.- 
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SEVERITY OF SENTENCES 


Would you say that the sentences imposed in Quebec 


are generally 


re) 
2) 
3) 


4) 


too severe 
about right 
not severe enough 


don't know 


Would you say that the sentences imposed in Canada 


are generally 


) 
2) 
3) 
4) 


too severe 
about right 
not severe enough 


don't know 


Under the current system, do you-think that the 


maximum penalties provided by law correspond to 


Specitic eritert arog, proportionality? 


iy) 
2) 
3) 
4) 
| 


very often 
often 
rarely 
never 


don't know 


Since maximum penalties are rarely imposed, shoulda 


they be: 

1) increased (across the board) 
2) reduced (across the board) 
3)) left unchanged 

4) don't know 


Do not write 
in this space 


oid 
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Do you think that maximum penalties are often 
imposed by the courts? 


1) very often 
2)" often 

3) rarely 

4) never 

5) don't know 


Do you think that there are very different serious 
offences which carry identical maximum penalties? 


1) yes 
2) eno 
Ss) don't know 


If yes, name a few of these offences 


Dey setehe. Gypeaise rs 
in this space 
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Minimum Penalties 


The Criminal Code, the Narcotic Control Act and the Food 
and Drugs Act in particular provide minimum penalties for 
certain offences. For example, importing drugs carries 


a minimum penalty of 7 years of imprisonment. 


12.- Do you think that limiting the discretionary power 
of judges through minimum penalty provisions is: 


1) desirable 
2) undesitable 
3) 2cdont) know. 


13.- Do you think that limiting the discretionary power 
of post-judicial authorities through minimum penalties 
Vee 
1) desirable 


2) undesirable 
3) don't know 


14.- Which of the following options would you prefer 
regarding the minimum term of imprisonment a person 
convicted of first-degree murder should be required 
to serve before becoming eligible for parole: 


1) maintain the current minimum penalty 

2) increase the minimum term of imprisonment before 
eligibility for parole 

3) reduce the minimum term of imprisonment before 
eligibility for parole 


4) abolish the current minimum penalty 


Do not write 
in this space 


15.- 


6 i 


If you favour reducing the minimum term, which of Do not write 


: in this space 
the following options would you prefer: 


1) reduce the current minimum term of imprisonment 
to 15 to 25 years, with discretion to set the 
parole eligibility date left to the judge as is 


currently the case for second-degree murder 


2) abolish “the minimum 25-year term before eligibility 
for parole, with discretion to determine the effec- 


tive length of the sentence left to the judge 


3) other (specify) 
2 iss ae ee Tee ey OO eae 
oe a ee ee 


Should the various statutes provide minimum penalties? 


1) yes, for all offences 
2) yes, for some offences 
Seo ator fall joffences 
4) don't know 


If yes, give examples: 
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Guidelines 


DO nol wrate 


The term “guideline" usually refers to a method 
in this space 


of structuring the decision-making process. 


For example, guidelines were established from the start to 


provide a framework for the parole decision-making process. 


19.- Do you think that it would be advisable to also 
establish guidelines for the sentencing decision- 


making process? 


1) yes 
2) maybe 
38 To 


4) don't know 


20.- Which of the following guideline models would you 


prefer: 
DON'T 
FOR AGAINST KNOW 
a) the development of a tariff 
system of sentencing with 
mathematical weighting factors 
relative to the gravity of the 
offence, the circumstances of 
the offence and the character- 


istics of the offender 
b) a legislative provision stating 


- on the one hand, the purpose 
and principles of sentencing 
that should be considered by 
the judge 


G) 


d) 


e) 
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- on the other hand, the weight 
to be given to various factual 
elements (such as gravity of 
the offence, damages incurred, 
the circumstances of the 


Oftence, etc.) 


a system of directives issued by 


the provincial Court of Appeal 


the establishment of average 
sentences based on the statis- 
tical analysis of current sen- 


tencing practice 


giving the judge full discre- 
tionary power while requiring 
a clear statement of the 
reasons and purpose for his 


choice of sentence 


FOR 


AGAINST 


DON'T 
KNOW Do not write 
in this space 


645 pee 


Pe 


28.- 
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Plea Bargaining 


Do you think that plea bargaining is a common 


practice? 
1) yes 
2) =O 


3) don"t know 


Do you approve of this practice? 


1) yes 
2)" no 
3)) con't know 


Do you think that plea bargaining should be expressly 


provided for in law? 


1) yes 
2) no 


3) don't know 


Comments (if any): 


a 


Preventive Detention 


In your opinion, which authority should take into 
consideration the time spent in preventive detention 
in determining the exact length of the sentence to 
be served? 


1) themlaw 
2) =the sentencing judge 


3) post-judicial authorities 


4) other (specify): 
ee ee 


5) don't know 


Do not write 
in this space 


29.- 


30.- 


1K6).5) 


Imprisonment and its Alternatives 


Do you think that Quebec courts impose: 


1) too many sentences of imprisonment 

2) just enough sentences of imprisonment 
3) not enough sentences of imprisonment 
4) don't know 


In your opinion, what should be the purpose of 
a sentence of imprisonment? 


1) to protect society 

2) to punish the guilty 

3) to facilitate rehabilitation 
4) to deter potential offenders 


5) other (specify) : 


DoYynet. write 
in this space 


37.- 


38.- 
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Do you think that increasing the number of 


alternatives can reduce the number of sentences 


of imprisonment? 


Dat for 

A a a Easy wy A A 

3} very. little 
4y) not vet all 

5) don't know 


Post-Judicial 


Where do you stand on each 


(Check 


only one answer for 


a) el Foubala ty for “parole 


of 


1) 
2) 
<P 
4) 
S) 


b) Release under mandatory supervision after serving 


the sentence 


totally approve 
mostly approve 
mostly disapprove 
totally disapprove 


don't know 


Processes 


of the following? 


each item) 


after serving one third 


two thirds of the sentence 


1) 
2) 
3) 
4) 
5) 


totally approve 
mostly approve 
mostly disapprove 
totally disapprove 


don't know 


GC) 


a) 


e) 


£) 


Absolute release (without supervision) 


following remission for good behaviour 


1) totally approve 

2) mostly approve 

3) mostly disapprove 
4) totally disapprove 
SyeeCOr. ta know 


Escorted temporary absences 


i) totally approve 

2) mostly approve 

3) mostly disapprove 
4) totally disapprove 
Sjaeconst know 


Unescorted temporary absences 


Dm totally sapprove 

2) mostly approve 

3) mostly disapprove 
4) totally disapprove 
5) don't know 


Intermittent sentences (weekends) 


1) totally approve 

2) mostly approve 

3) mostly disapprove 
4) totally disapprove 
Se don. t know 


DOF nOL wrnte 
in this space 


46. 
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For those-of you who supervise conditionally released 


inmates, do you think that your workload enables you 


to exercise adequate supervision? 


1) 
2) 
ag 
4) 
5) 


yes, absolutely 

yes, with reservations 
no, generally not 

no, absolutely not 


don't know 


Do not write 
in this space 
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Dian CaCl ArT, 


Bureau de- recherche et de consultation en 
criminologie et administration de la justice 


Montreal, March 5, 1986 


Dear sir or madam: 


We wish to extend our thanks for your cooperation 


in the study conducted for the Canadian Sentencing Commission. 


Yours very truly, 


(signed) 
Anne Morrissette 


Research Officer 


(signed) 
Sylvie Bellot 


Research Officer 


SB/dt 
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Bom. oA al 


Bureau de recherche et de consultation en 
criminologie et administration de la justice 


Montreal, January 9, l76e 


Dear sir or madam: 


The Canadian Sentencing Commission has asked us 
to conduct research with non-jurist practitioners in the 
criminal justice system to sound their Opinion on) the yprincipal 


elements of sentencing and various related procedures. 


By completing the attached questionnaire, you would 


assist us greatly in achieving this objective and, auc the same 


time, you would gain the opportunity to contribute to future | 


reform in the sentencing process. 


Since our final report must be submitted no 
later than the end of March, only those questionnaires 


received by Tuesday, February 18, will be included in our 


compilations. 


Attached, please find a letter of introduction from 


the Commission. 


Thank you very much for your cooperation. 
Yours very may; 


(signed) 


Semin Rizkaliday ePieon 
Director 


873-6167 


7d 


The Canadian 


Sentencing Commission 


January 10, 1986 


To whom it may concern: 


This is to certify that Mr. Samir Rizkalla, Mrs. Sylvie Bellot 
and Mrs. Anne Morrissette are conducting research for the 
Canadian Sentencing Commission with non-jurist practitioners 
involved in various capacities in the administration of 


sentences. 


We would be very grateful if you would cooperate with them 


and facilitate their task should the opportunity arise. 


Yours very truly, 


(signed) 


J.R. Omer Archambault, P.C.J. 


Leys 


APPENDIX Di 
INTERVIEW GUIDE 


Maximum Penalties 


Criminal law provides maximum terms of imprisonment for various 
types of offences. For example, robbery is punishable by 


imprisonment for life. 


What do you think of Maximum penalties in general? 


Do they correspond to specific criteria of proportionality? 


Ideally, what criteria should they be based on? 


In your opinion, how frequently are they imposed? 


Do you think that maximum penalties should be changed? 


Do you believe there are very different serious offences 


that carry identical maximum penalties? 
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In your opinion, what is the deterrent value of maximum 


penalties? 


What is your opinion on imposing indeterminate sentences 


for habitual criminals considered dangerous under section 688 


of the Criminal Code? 


Minimum Penalties 


The Criminal Code, the Narcotic Control Act and the Food .and 


Drugs Act in particular provide minimum penalties for certain 
offences. For example, importing drugs carries a minimum 


penalty of 7 years of imprisonment. 


What do you think of minimum penalties in general? 


(among other things, universality versus abolition) 


In relation to the discretionary power of judges? 


1375 


In relation to the discretionary power of post-judicial 


authorities? 


In relation to first-degree murder? 


Disparity of Sentences 


Do you think that disparities in sentencing are warranted? 


To what do you attribute these variations? 


Do you think that the decisions made by post-judicial authorities 


increase these disparities? (Granting parole for example) 


Where do you stand on this issue? 
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Guidelines. 


The term "guideline" usually refers to a method of structuring 


the decision-making process. For example, guidelines were 


established from the start to provide a framework for the 


parole decision-making process. 


Do you think that it would be advisable to also establish 


guidelines for the sentencing decision-making process? 


What criteria should judges apply in sentencing? 


What do you think of pre-sentence reports (content, scope, 


usefulness) ? 


Plea Bargaining 


What do you think of plea bargaining? 


a commo i ? i i 
( n practice?, for or against it?, effect?, consequences?, 


legislative framework?) 


ie 


Preventive Detention 
Which authority should take into consideration the time spent 


in preventive detention in determining the exact length of 


the sentence to be served? 


In your opinion, what criteria should be applied for keeping 


an accused in preventive detention? 


Do you think that it would be useful to establish bail hostels? 


Imprisonment _and_ its Alternatives 


Do you think that the sentence of imprisonment is imposed too 
frequently? Warranted (compared to its alternatives for example)? 


Realistic (available prison space)? 


What should be the purpose of imprisonment? 


L78 


Do you knew of any alternatives to imprisonment? 


What is your opinion regarding these alternatives? (valid, 


effective) 


What do you think is the opinion of other parties regarding 
these alternatives? (judges, police, Crown and defence attorneys, 


offenders, the public, the victims) 


Post-Judicial Processes 


What do you think of release under mandatory supervision? 


(After serving two thirds of the sentence) 


What do you think of eligibility for parole after serving 


one third of the sentence? 


7g 


What do you, think of remission for good behaviour? 


What do you think of escorted temporary absences? 


What do you think of unescorted temporary absences? 


What do you think of intermittent sentences (weekends) ? 


What do you think of the conditions of parole or probation 


(useful, realistic, restrictive...)? 


What is the most important aspect of your work (supervision, 


assistance, control)? 
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Do you think that post-judicial practitioners have sufficient 
freedom of action in their work (powers of judges versus 


powers of post-judicial practitioners)? 


Do you think that the pre-release report has an impact on 


parole decisions? 


For those of you who supervise conditionally released inmates, 
do you think that your workload enables you to exercise 


adequate supervision? 


i | ul be jv 
perehy 


i 


